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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 
 
CARLA FREW, MARIA AYALA, NICOLE § 
CARROLL, CHARLOTTE GARVIN and  § 
MARY JANE GARZA, et al.,   § 
Plaintiffs,      § 
       §   Case No. 3:93-CV-65 
v.   §    
       §  
KYLE L. JANEK, M.D., et al.,   § 
Defendants.      § 
 
MEMORANDUM OPINION AND ORDER GRANTING DEFENDANTS’ RULE 60(b)(5) 

MOTION TO VACATE THE CORRECTIVE ACTION ORDER: HEALTH CARE 
PROVIDER TRAINING   

AND RELATED CONSENT DECREE PROVISIONS (DKT. 1147) 

 Pending before the court is Defendants’ Rule 60(b)(5) Motion to Vacate the Corrective 

Action Order on Health Care Provider Training and Related Consent Decree Provisions (Dkt. 

1147), Plaintiffs’ Response (Dkt. 1166), Defendants’ Reply (Dkt. 1190), and Plaintiffs’ Sur-reply 

(Dkt. 1193); and Plaintiffs’ Opposed Motion to Supplement Plaintiffs’ Response (Dkt# 1166) to 

Defendants’ Rule 60(b)(5) Motion to Vacate the Corrective Action Order on Health Care 

Provider Training [“CAO”] and Related Consent Decree Provisions (Dkt# 1147) (Dkt. 1338), 

Defendants’ Response (Dkt. 1344) and Plaintiffs’ Reply (Dkt. 1351). For the reasons set forth 

herein, Defendants’ motion (Dkt. 1147) is GRANTED, and Plaintiffs’ motion (Dkt. 1338) is 

DENIED. 

I. BACKGROUND 

A detailed background of this case can be found in previously issued opinions.1 A brief 

summary is included here. 

                                                           
1 See Frew v. Gilbert, 109 F. Supp. 2d 579 (E.D. Tex. 2000); Frazar v. Gilbert, 300 F.3d 530 
(5th Cir. 2002); Frew v. Hawkins, 540 U.S. 431 (2004); Frew v. Hawkins, 401 F. Supp. 2d 619 
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 On September 1, 1993, Plaintiffs filed this lawsuit alleging that Defendants (the 

successive commissioners of the Texas Health and Human Services Commission (HHSC) and 

the Texas Department of Health (TDH) did not adequately provide Early, Periodic Screening, 

Diagnosis, and Treatment (EPSDT) services to Texas Medicaid recipients under the age of 21 as 

required under Title 42, United States Code, Sections 1396a(a)(43); 1396d(r). The EPSDT 

program is referred to as “Texas Health Steps” (THSteps) and is administered jointly by the 

federal government and the HHSC. Plaintiffs’ class is defined broadly to include all Texas youth 

eligible to receive Medicaid. Plaintiffs sought injunctive relief to ensure that the state complied 

with the Medicaid Act. The parties proposed, and the court adopted, a consent decree in 1996. 

The primary governing documents in this case are the “Consent Decree” (Dkt. 135) and the 

“Corrective Action Orders” (Dkts. 637, 663).  

a. The Consent Decree (Dkt. 135) 

In July 1995, after extensive settlement negotiations, the parties proposed a Consent 

Decree that was approved by the court on February 16, 1995 (Dkt. 135). The Decree is a court-

enforced settlement agreement that sets forth a compliance plan for the EPSDT program. The 

Decree was not intended to resolve all the contested issues between the parties. Rather, it was 

designed to reduce the nature and scope of the litigation. The Decree discusses in detail the areas 

in which the EPSDT program was deficient, sets goals and requirements for improvements, and 

establishes deadlines for the implementation of those improvements. 

 In July 1998, Plaintiffs moved to enforce the Decree, arguing that Defendants were not 

complying with several of the Decree’s provisions.2 Defendants opposed the motion, arguing 

that their efforts had been sufficient and that, regardless of their efforts, the Eleventh 
                                                                                                                                                                                           
(E.D. Tex. 2005); Frew v. Seuhs, 775 F. Supp. 2d 930 (E.D. Tex. 2011); Frew v. Janek, Case No. 
3:93-cv-65, 2013 WL 6698378 (E.D. Tex. 2013). 
2 Dkt. 208. 
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Amendment barred the court from enforcing the Decree. In 2000, this court held that Defendants 

had failed to comply with several of the Decree’s provisions and that the Eleventh Amendment 

did not bar enforcement of the Decree. On appeal, the Fifth Circuit Court of Appeals disagreed 

and held that the Eleventh Amendment barred enforcement of portions of the Decree that were 

not specifically mandated by the Medicaid Act. The United States Supreme Court reversed the 

Fifth Circuit Court of Appeals, holding that the Decree was enforceable under the principles of 

Ex Parte Young, 209 U.S. 123 (1908), because the Decree addressed federal interests. The case 

was remanded to this court for continued oversight.  

b. The Corrective Action Orders (Dkts. 637, 663) 

In November 2004, Defendants moved to vacate or, alternatively, to modify the Decree 

under Federal Rule of Civil Procedure 60(b)(5).3 The basis for Defendants’ motion was that even 

though they had not yet satisfied their obligations under the Decree, their efforts had brought 

them into compliance with the Medicaid Act. The court denied Defendants’ motion, holding that 

compliance with federal law was not the sole object of the Decree. Defendants’ appeals to the 

Fifth Circuit and the United States Supreme Court were unsuccessful. 

 Plaintiffs later filed three additional motions relating to enforcement of the Decree.4 In 

2007, the parties reached an agreement on the pending motions that set forth corrective action 

plans for eleven areas of the EPSDT program addressed in the Decree. The parties filed their 

proposed agreement with the court on April 27, 2007.5 The court orally approved the agreement 

at a hearing on July 9, 2007, and subsequently entered the agreement as the Corrective Action 

                                                           
3 Dkt. 406. 
4 Dkts. 428, 429, 607. 
5 Dkt. 637. 
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Order (CAO) or “Remedial Order” on September 5, 2007.6 On April 17, 2009, the case was 

transferred by the Honorable William Wayne Justice to the undersigned judge.7 

 The Corrective Action Order contains eleven orders for enforcing particular portions of 

the Decree.8 The CAO at issue in this order is entitled Corrective Action Order: Health Care 

Provider Training and can be found at Dkt. 637-10. The court recognizes that there are a number 

of state departments and agencies that implement Texas’s Medicaid program. For simplicity, the 

court refers to “Defendants” collectively.  

II. LEGAL STANDARD 

Federal Rule of Civil Procedure 60(b)(5) permits a party to obtain relief from a judgment 

or order if: (1) the judgment has been satisfied, released or discharged; (2) it is based on an 

earlier judgment that has been reversed or vacated; or (3) applying it prospectively is no longer 

equitable. “Rule 60(b)(5) serves a particularly important function in . . . institutional reform 

litigation” because “injunctions issued in such cases often remain in force for many years, and 

the passage of time frequently brings about changed circumstances—changes in the nature of the 

underlying problem, changes in governing law or its interpretation by the courts, and new policy 

insights—that warrant reexamination of the original judgment.”9 Indeed, “institutional reform 

injunctions often raise sensitive federalism concerns.”10 “Federalism concerns are heightened 

when, as in these cases, a federal court decree has the effect of dictating state or local budget 

priorities.”11 Consent decrees often “go well beyond what is required by federal law” and may 

                                                           
6 Dkt. 663. 
7 Dkt. 716. 
8 See Dkt. 663 at 13 (“Indeed, each of the eleven sub-proposals addresses important topics that 
require improvement so class members can receive health care that they need and are entitled to 
receive.”). 
9 Horne v. Flores, 557 U.S. 433, 447-48 (2009) (internal quotation marks and citations omitted).  
10 Id. at 448.  
11 Id. 
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“‘improperly deprive future officials of their designated legislative and executive powers.’”12 

“Where state and local officials inherit overbroad or outdated consent decrees that limit their 

ability to respond to the priorities and concerns of their constituents, they are constrained in their 

ability to fulfill their duties as democratically-elected officials.”13 Accordingly, the court must 

“exercise its equitable powers to ensure that when the objects of the decree have been attained, 

responsibility for discharging the State’s obligations is returned promptly to the State and its 

officials.”14 

Courts take a “flexible approach” when considering a motion to modify a decree on the 

basis that its prospective application would be inequitable under the third prong of Rule 

60(b)(5).15 Under this approach, a party seeking modification of a decree bears the burden of 

establishing that a significant change in fact or law warrants revision of the decree; and the court 

must consider whether the proposed modification is suitably tailored to the changed 

circumstances.16 For instance, modification of a decree may be justified by a significant change 

in fact when (1) “changed factual conditions make compliance with the decree substantially 

more onerous,” (2) “a decree proves to be unworkable because of unforeseen obstacles,” or (3) 

“enforcement of the decree without modification would be detrimental to the public interest.”17 

Changed factual conditions may also include when the objects of the decree have been attained 

and a durable remedy has been implemented.18 A durable remedy is one that “gives the [c]ourt 

confidence that defendants will not resume their violations of plaintiffs’ constitutional rights 

                                                           
12 Id. at 448-49 (quoting Frew v. Hawkins, 540 U.S. 431, 441 (2004)).  
13 Id. at 449-50 (internal quotation marks omitted).  
14 Frew v. Hawkins, 540 U.S. 431, 442 (2004). 
15 Horne, 557 U.S. at 450.  
16 Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 383, 391 (1992).  
17 Id. at 384-85.  
18 Evans v. Fenty, 701 F. Supp. 2d 126, 148 (D.D.C. 2010).  
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once judicial oversight ends.”19 At that point, “continued enforcement of the order is not only 

unnecessary, but improper” and the court “abuses its discretion when it refuses to modify an 

injunction or consent decree in light of such changes.”20 “Rule 60(b) is to be given a liberal 

construction . . . to do substantial justice.”21 

III. ANALYSIS 

a. Defendants’ Rule 60(b)(5) Motion to Vacate the Corrective Action Order on 
Health Care Provider Training and Related Consent Decree Provisions (Dkt. 
1147) 

Defendants move under Federal Rule of Civil Procedure 60(b)(5) to vacate the Corrective 

Action Order: Health Care Provider Training (Dkt. 637-10) and paragraphs 106-109, 111-112, 

115-117, 120, 122-123, 131, 136-142, and 194 22 of the Consent Decree because the judgment 

has been satisfied. Alternatively, Defendants argue that prospective enforcement of the Provider 

Training CAO and the related Decree paragraphs is no longer equitable. The court finds that 

Defendants have substantially complied with all of the discrete actions Defendants were required 

to take under these Decree paragraphs and the Provider Training CAO. Because Plaintiffs do not 

dispute the authenticity or relevance of Defendants’ evidence, the court does not engage in a 

lengthy recitation and appraisal of that evidence here. The court relies on Defendants’ 

representations of its actions as summarized in Defendants’ Exhibit 5 (CAO and Consent Decree 

Requirements and Evidence Table, Dkt. 1148-2)23 and the parties’ most recent quarterly 

                                                           
19 Id. at 171. 
20 Horne v. Flores, 557 U.S. 433, 447, 450 (2009) (internal quotation marks omitted).  
21 Frew v. Janek, 780 F.3d 320, 327 (5th Cir. 2015). 
22 Plaintiffs agree that paragraphs 115, 123, and 131 of the Decree may be vacated.  
23 Defendants rely on the Declaration of Margaret Bruch, Dkt. 1147-3. At the hearing on this 
motion, Plaintiffs objected to Ms. Bruch’s declaration as offering expert testimony without being 
qualified as an expert. The court allowed the evidence and found that Ms. Bruch’s declaration 
offers only fact testimony regarding relevant aspects of her job and conclusions based on her 
personal knowledge in conjunction with her experience.  
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monitoring reports.24 The court focuses on Plaintiffs’ argument that Defendants’ compliance 

with the specific obligations of Decree and CAO has failed to satisfy the objectives of the 

Decree. 25 

Plaintiffs argue that “Defendants’ provider training efforts must be evaluated in terms of 

how much actual provider understanding has been achieved, not how many training programs 

have been offered.”26 Plaintiffs contend that instead of evaluating Defendants’ specific actions, 

the court should consider “whether these activities have actually brought them into compliance 

with the Decree, including the objectives stated within the Decree’s ‘four corners.’”27 Plaintiffs 

assert that “Defendants have failed to ‘assure’ that Medicaid HMOs provide ‘appropriate’ 

training to ‘all health care providers and their staff who serve EPSDT recipients,’ as required by 

Decree ¶ 194.”28 Plaintiffs rely primarily on the court’s 2000 opinion in which Defendants were 

found to be in violation of the Decree.  At that time, the court interpreted the Decree provisions 

related to provider training in paragraph 104 as requiring Defendants to assure that providers’ 

possessed actual understanding of the EPSDT program.29 The court found that “[t]he evidence 

that MCOs do not understand which services class members may receive and how, and the 

evidence that providers’ staff relay inaccurate information, strongly suggest that defendants have 

failed to assure that providers receive appropriate training.”30 However, subsequent to that 

finding, the parties entered into the Corrective Action Orders. The purpose of the CAOs is to 

                                                           
24 See e.g., Dkts. 1256, 1282. 
25 See Dkt. 1193 at 2 (“What Plaintiffs acknowledge is that Defendants have conducted some 
training programs and submitted training reports their Rule 60(b)(5) Motion enumerates.”). 
26 Dkt. 1166 at 6.  
27 Dkt. 1166 at 6.  
28 Dkt. 1166 at 2.  
29 Frew v. Gilbert, 109 F. Supp. 2d 579, 635-36 (E.D. Tex. 2000).  
30 Id.  
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bring Defendants into compliance with the Decree at which point the court may terminate that 

part of the Decree and CAO.  

No measures of providers’ actual understanding were incorporated into the CAO. The 

parties did not include any way to assess providers’ actual understanding of EPSDT. Should 

Plaintiffs have wished to conduct an assessment of providers’ actual understanding after 

Defendants completed the actions required by the CAO, they should have negotiated such during 

that time. As it is, the provider training CAO provides no benchmarks for determining when 

compliance has been achieved other than the Defendants’ completion of the tasks the CAO 

requires. Further, there are no terms that require a certain provider participation level.31 There are 

also no conditions that providers be required to participate in training, only that Defendants 

provide it and report on providers’ utilization of available training. The terms of a consent decree 

“are arrived at through mutual agreement of the parties” after careful negotiation, and “it is the 

parties’ agreement that serves as the source of the court’s authority to enter judgment at all.”32 

“Courts should not impose their own terms within a consent decree and should read consent 

decree terms by their plain meaning.”33 A consent decree embodies agreements reached “after 

careful negotiation has produced agreement on [its] precise terms.”34 “[W]hen a contract is 

expressed in unambiguous language, its terms will be given their plain meaning and enforced as 

                                                           
31 See Frew v. Janek, 780 F.3d 320, 328-29 (5th Cir. 2015) (reviewing this court’s order related 
to the CAO on prescription medications) (“To read the Decree as implying a secondary 
assessment of the impact of each action item would introduce a new requirement to which the 
parties never agreed. The Decree makes no guarantees of success and sets no results-based 
milestones. . .  .“). 
32 Local No. 93, Int’l Ass’n of Firefighters, AFL-CIO C.L.C. v. City of Cleveland, 478 U.S. 501, 
519, 522 (1986). 
33 United States v. Alcoa, Inc., 533 F.3d 278, 286 (5th Cir. 2008). 
34 Local No. 93, 478 U.S. at 522 (quoting United States v. Armour & Co., 402 U.S. 673, 681-82 
(1971)).  
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written.”35 The court cannot add any additional requirements to the clear terms of the Provider 

Training CAO and its related Decree provisions at this stage. Indeed, as the Fifth Circuit recently 

explained, “Defendants . . . fulfill the purpose of the Decree by implementing the broad range of 

supportive initiatives memorialized in the Decree.”36 

Plaintiffs put forth some evidence that they contend demonstrates the failure of 

Defendants’ efforts. The first is the “first independent checkup completeness study” completed 

in 2008 under the terms of the Corrective Action Order pertaining to Checkups (Dkt. 637-4). 

Plaintiffs contend that “this Study demonstrated that less than 1% of sampled Texas Health Steps 

checkup records reflected even all 5 basic checkup elements that are required by federal 

Medicaid law.”37 However, there is nothing in the Provider Training CAO that requires its 

completeness to be assessed by the results of the survey conducted under the Checkups CAO. 

Plaintiffs next point to a “Provider Office Survey Report” conducted by an External 

Quality Review Organization (EQRO) in 2010 arguing that the “[s]urvey results clearly 

demonstrate that Medicaid HMOs have not trained ‘all’ providers, as Decree ¶ 194 requires.” 

Plaintiffs’ reliance on this report is misplaced for several reasons. First, like the Checkups study, 

nothing in the Provider Training CAO requires any type of assessment of providers’ actual 

understanding or refers to this EQRO report. Secondly, Defendants contend that the information 

is outdated, there were low response rates to the survey, and “it did not provide data on whether 

the respondent providers had already had THSteps training from the particular MCO (or, for that 

matter, from another MCO with which they were enrolled) earlier than in ‘the past year.’”38 The 

court agrees with Defendants that “[a]t best the data show that some percentage of provider 

                                                           
35 United States v. Chromalloy Am. Corp., 158 F.3d 345, 350 (5th Cir. 1998) 
36 Frew v. Janek, 780 F.3d 320, 328 (5th Cir. 2015). 
37 Dkt. 1166 at 7.  
38 Dkt. 1190 at 11.  
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respondents did not recall receiving training about a given topic from one particular MCO within 

the year immediately preceding the survey. As many physicians are affiliated with multiple 

MCOs, the information is thus of limited utility.”39 

Plaintiffs also rely on a 2012 EQRO report that they contend shows Medicaid HMOs are 

not adequately training providers in “cultural competency.”40 The 2012 EQRO report however is 

not useful in assessing Defendants’ substantial compliance with regard to their obligations under 

the Provider Training CAO and related Decree provisions because the question is limited to the 

context of “MCO Disease Management (DM) programs.”41 As Defendants have explained, this 

information “merely shows that 44% of MCOs require cultural competency training in 

connection with their DM programs.”42 “DM programs are primarily for the benefit of adult 

Medicaid recipients and those with chronic medical conditions.”43 This information is not 

suitable for assessing Defendants’ substantial compliance with the Provider Training CAO. 

Accordingly, the court finds that Defendants have substantially complied with their obligations 

under the Provider Training CAO and its related Decree provisions. 

b. Plaintiffs’ Opposed Motion to Supplement Plaintiffs’ Response (Dkt# 1166) 
to Defendants’ Rule 60(b)(5) Motion to Vacate the Corrective Action Order 
on Health Care Provider training [“CAO”] and Related Consent Decree 
Provisions (Dkt# 1147) 

Defendants’ Rule 60(b)(5) motion related to provider training was fully briefed in July 

2014, and the court held a day-long hearing on the motion on January 16, 2015. Plaintiffs moved 

in May 2015 to supplement their responses to Defendants’ Rule 60(b)(5) motion contending that 

“there is new evidence concerning Defendants’ lack of compliance with Court Orders requiring 

                                                           
39 Dkt. 1190 at 12.  
40 Dkt. 1166 at 8.  
41 See Dkt. 1190 at 13.  
42 Dkt. 1190 at 13.  
43 Dkt. 1190 at 13.  
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health care provider training.”44 Plaintiffs’ new evidence comes from the second Checkup 

Completeness study that concluded in 2015.45 As explained above, the Checkup Completeness 

study does not provide information relevant to an assessment of Defendants’ compliance with 

the health care provider training CAO and related Decree provisions. Therefore, Plaintiffs’ 

motion to supplement the long-closed briefing on Defendants’ Rule 60(b)(5) motion on health 

care provider training (Dkt #1338) is DENIED. 

IV. CONCLUSION 

The court finds Corrective Action Order: Health Care Provider Training (Dkt. 637-10) 

and paragraphs 106-109, 111-112, 115-117, 120, 122-123, 131, 136-142, and 194 of the Decree 

have been satisfied. Defendants’ Rule 60(b)(5) Motion to Vacate the Corrective Action Order on Health 

Care Provider Training and Related Consent Decree Provisions (Dkt. 1147) is GRANTED. 

Plaintiffs’ Opposed Motion to Supplement Plaintiffs’ Response (Dkt# 1166) to Defendants’’ 

Rule 60(b)(5) Motion to Vacate the Corrective Action Order on Health Care Provider Training 

[“CAO”] and Related Consent Decree Provisions (Dkt# 1147) (Dkt. 1338) is DENIED. 

Defendants are no longer obligated to report on their compliance with those paragraphs of the 

Decree or CAO 637-10. The remaining active provisions of the Decree and the CAOs continue in force 

and are unmodified by this order. Defendants must continue to comply with the remaining terms 

regardless of whether they believe they are in compliance with underlying federal law.46  

  

                                                           
44 Dkt. 1338 at 1. 
45 See Dkt. 1338-1. 
46 See Horne, 557 U.S. at 454 (“To determine the merits of this claim, the Court of Appeals 
needed to ascertain whether ongoing enforcement of the original order was supported by an 
ongoing violation of federal law . . .”); Frew v. Hawkins, 401 F. Supp. 2d 619, 635 (E.D. Tex. 
2005) (“While compliance with federal law may be one factor in assessing changed factual 
circumstances, it is neither the focus of the Court’s inquiry nor dispositive of the merits of 
Defendants’ Rule 60(b) Motion.”). 
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IT IS SO ORDERED. 
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