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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 
LINDA FREW, et al.     § 
Plaintiffs,      § 
       § 
v.   §   Case No. 3:93-CV-65 
       §  
KYLE L. JANEK, M.D.,    § 
Defendant.      § 
 
MEMORANDUM OPINION AND ORDER GRANTING DEFENDANTS’ RULE 60(b)(5) 

MOTION TO VACATE THE TRANSPORTATION PROGRAM CORRECTIVE 
ACTION ORDER AND RELATED CONSENT DECREE PROVISIONS (DKT. 1169) 

 Pending before the court is Defendants’ Rule 60(b)(5) Motion to Vacate the 

Transportation Program Corrective Action Order and Related Consent Decree Provisions (Dkt. 

1169), Plaintiffs’ Response (Dkt. 1224), Defendants’ Reply (Dkt. 1236) and Plaintiffs’ Sur-

Reply (Dkt. 1252). For the reasons set forth herein, Defendants’ motion (Dkt. 1169) is 

GRANTED. 

 Previously, the court has held hearings before issuing opinions and orders on Defendants’ 

Rule 60(b)(5) motions related to the Consent Decree and Corrective Action Orders in this case to 

give the court an opportunity to ask questions of the parties. The court finds a hearing on the 

instant motion is unnecessary because the parties have adequately, in fact expansively, briefed 

the issues and submitted the relevant evidence.  

I. BACKGROUND 

A detailed background of this case can be found in previously issued opinions.1 A brief 

summary is included here. 

                                                           
1 See Frew v. Gilbert, 109 F. Supp. 2d 579 (E.D. Tex. 2000); Frazar v. Gilbert, 300 F.3d 530 
(5th Cir. 2002); Frew v. Hawkins, 540 U.S. 431 (2004); Frew v. Hawkins, 401 F. Supp. 2d 619 
(E.D. Tex. 2005); Frew v. Seuhs, 775 F. Supp. 2d 930 (E.D. Tex. 2011); Frew v. Janek, Case No. 
3:93-cv-65, 2013 WL 6698378 (E.D. Tex. 2013). 
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 On September 1, 1993, Plaintiffs filed this lawsuit alleging that Defendants (the 

successive commissioners of the Texas Health and Human Services Commission (HHSC) and 

the Texas Department of Health (TDH) did not adequately provide Early Periodic Screening, 

Diagnosis and Treatment (EPSDT) services to Texas Medicaid recipients under the age of 21 as 

required under Title 42, United States Code, Sections 1396a(a)(43); 1396d(r). The EPSDT 

program is referred to as “Texas Health Steps” (THSteps) and is administered jointly by the 

federal government and the HHSC. Plaintiffs’ class is defined broadly to include all Texas youth 

eligible to receive Medicaid. Plaintiffs sought injunctive relief to ensure that the state complied 

with the Medicaid Act. The parties proposed, and the court adopted, a consent decree in 1996. 

The primary governing documents in this case are the “Consent Decree” (Dkt. 135) and the 

“Corrective Action Orders” (Dkts. 637, 663).  

a. The Consent Decree (Dkt. 135) 

In July 1995, after extensive settlement negotiations, the parties proposed a Consent 

Decree that was approved by the court on February 16, 1995 (Dkt. 135). The Decree is a court-

enforced settlement agreement that sets forth a compliance plan for the EPSDT program. The 

Decree was not intended to resolve all the contested issues between the parties. Rather, it was 

designed to reduce the nature and scope of the litigation. The Decree discusses in detail the areas 

in which the EPSDT program was deficient, sets goals and requirements for improvements, and 

establishes deadlines for the implementation of those improvements. 

 In July 1998, Plaintiffs moved to enforce the Decree, arguing that Defendants were not 

complying with several of the Decree’s provisions.2 Defendants opposed the motion, arguing 

that their efforts had been sufficient and that, regardless of their efforts, the Eleventh 

Amendment barred the court from enforcing the Decree. In 2000, this court held that Defendants 
                                                           
2 Dkt. 208. 
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had failed to comply with several of the Decree’s provisions and that the Eleventh Amendment 

did not bar enforcement of the Decree. On appeal, the Fifth Circuit Court of Appeals disagreed 

and held that the Eleventh Amendment barred enforcement of portions of the Decree that were 

not specifically mandated by the Medicaid Act. The United States Supreme Court reversed the 

Fifth Circuit Court of Appeals, holding that the Decree was enforceable under the principles of 

Ex Parte Young, 209 U.S. 123 (1908), because the Decree addressed federal interests. The case 

was remanded to this court for continued oversight.  

b. The Corrective Action Orders (Dkts. 637, 663) 

In November 2004, Defendants moved to vacate or, alternatively, to modify the Decree 

under Federal Rule of Civil Procedure 60(b)(5).3 The basis for Defendants’ motion was that even 

though they had not yet satisfied their obligations under the Decree, their efforts had brought 

them into compliance with the Medicaid Act. The court denied Defendants’ motion, holding that 

compliance with federal law was not the sole object of the Decree. Defendants’ appeals to the 

Fifth Circuit and the United States Supreme Court were unsuccessful. 

 Plaintiffs later filed three additional motions relating to enforcement of the Decree.4 In 

2007, the parties reached an agreement on the pending motions that set forth corrective action 

plans for eleven areas of the EPSDT program addressed in the Decree. The parties filed their 

proposed agreement with the court on April 27, 2007.5 The court orally approved the agreement 

at a hearing on July 9, 2007, and subsequently entered the agreement as the Corrective Action 

                                                           
3 Dkt. 406. 
4 Dkts. 428, 429, 607. 
5 Dkt. 637. 
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Order (CAO) or “Remedial Order” on September 5, 2007.6 On April 17, 2009, the case was 

transferred by the Honorable William Wayne Justice to the undersigned judge.7 

 The Corrective Action Order contains eleven orders for enforcing particular portions of 

the Decree.8 Defendants9 now move the court to modify one of those CAOs. The CAO at issue is 

entitled Corrective Action Order: Transportation Program and can be found at Dkt. 637-12. State 

Medicaid plans must “ensure necessary transportation for beneficiaries to and from providers,”10 

but not all individuals eligible for Medicaid are eligible to receive transportation assistance.11 In 

Texas, eligible recipients’ non-emergency medical transportation (NEMT) needs are satisfied 

through the Medical Transportation Program (MTP) utilizing two payment models: fee-for-

service (FFS)12 and full-risk capitation broker (FRB)13 programs.14 In the future, the NEMT 

needs of Medicaid recipients will be served by managed transportation organizations (MTOs). 

“Senate Bill 8, 83rd Legislature, Regular Session (2013), amended Texas Government Code 

Chapter 533 to add Section 533.00257” and requires the state to implement a “Managed 

Transportation Delivery Model that uses Managed Transportation Organizations (‘MTOs’) to 

                                                           
6 Dkt. 663. 
7 Dkt. 716. 
8 See Dkt. 663 at 13 (“Indeed, each of the eleven sub-proposals addresses important topics that 
require improvement so class members can receive health care that they need and are entitled to 
receive.”). 
9 The court recognizes that there are a number of state departments and agencies that implement 
Texas’s Medicaid program. For simplicity, the court refers to “Defendants” collectively. 
10 42 C.F.R. § 431.53(a).  
11 See Dkt. 1169 at 4-5. 
12 Under FFS, MTP “contracts directly with various other provider types to arrange 
transportation and travel-related services for eligible MTP clients and their attendants” and 
eligible clients must call MTP and obtain authorization to utilize transportation services. Dkt. 
1169 at 7-8. 
13 Under FRB, “HHSC pays each FRB a fixed per-Medicaid-eligible-per-month rate each month, 
based upon the number of eligible clients in the FRB’s SDA” and “the FRB’s arrange 
transportation-related services for program-eligible clients.” Dkt. 1169 at 8.  
14 Dkt. 1169 at 7.  
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provide efficient and cost effective NEMT services to eligible clients in designated regions.”15 

“The MTOs will operate under a capitated rate structure and assume financial responsibility 

under the FRB model.”16 CAO 637-12 was intended to remedy deficiencies in the State’s 

Medicaid transportation program revealed earlier in this case.17 Defendants argue that they have 

now substantially complied with the obligations set forth in CAO 637-12 and its corresponding 

Decree paragraphs, 213-238, and therefore have satisfied the judgment under prong 1 of Federal 

Rule of Civil Procedure 60(b)(5).  

II. LEGAL STANDARD 

Federal Rule of Civil Procedure 60(b)(5) permits a party to obtain relief from a judgment 

or order if: (1) the judgment has been satisfied, released or discharged; (2) it is based on an 

earlier judgment that has been reversed or vacated; or (3) applying it prospectively is no longer 

equitable. “Rule 60(b)(5) serves a particularly important function in . . . institutional reform 

litigation” because “injunctions issued in such cases often remain in force for many years, and 

the passage of time frequently brings about changed circumstances—changes in the nature of the 

underlying problem, changes in governing law or its interpretation by the courts, and new policy 

insights—that warrant reexamination of the original judgment.”18 Indeed, “institutional reform 

injunctions often raise sensitive federalism concerns.”19  

“Federalism concerns are heightened when, as in these cases, a federal court decree has 

the effect of dictating state or local budget priorities.”20 Consent decrees often “go well beyond 

what is required by federal law” and may “‘improperly deprive future officials of their 

                                                           
15 Dkt. 1169 at 13.  
16 Dkt. 1169 at 14.  
17 Corrective Action Order: Transportation Program, Dkt. 637-12 [hereinafter CAO 637-12]. 
18 Horne v. Flores, 557 U.S. 433, 447-48 (2009) (internal quotation marks and citations omitted).  
19 Id. at 448.  
20 Id. 
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designated legislative and executive powers.’”21 “Where state and local officials inherit 

overbroad or outdated consent decrees that limit their ability to respond to the priorities and 

concerns of their constituents, they are constrained in their ability to fulfill their duties as 

democratically-elected officials.”22 Accordingly, the court must “exercise its equitable powers to 

ensure that when the objects of the decree have been attained, responsibility for discharging the 

State’s obligations is returned promptly to the State and its officials.”23 

 “General principles of contract interpretation govern the interpretation of a consent 

decree.”24 “[C]onsent decrees are to be construed only by reference to the ‘four corners’ of the 

order itself.”25 “In determining that a party to a contract has fulfilled its contractual obligations, 

Texas law allows substantial compliance.”26 In this case, the Fifth Circuit found that “the parties 

already agreed that substantial compliance with this roadmap would achieve their common 

goal.”27 “The Decree makes no guarantees of success and sets no results-based milestones.”28 

III. ANALYSIS 

 Defendants contend that they have substantially complied with all of the requirements of 

CAO 637-12 and its related Decree provisions, paragraphs 213-238, and move to modify the 

judgment under prong 1 of Rule 60(b)(5). Plaintiffs respond that Defendants have not 

demonstrated substantial compliance with CAO 637-12 and paragraphs 213-238 of the Decree 

because (1) they have not taken corrective actions to remedy the inadequacies identified by the 

second MTP study required under the CAO, (2) that Defendants’ actions do not satisfy the 
                                                           
21 Id. at 448-49 (quoting Frew v. Hawkins, 540 U.S. 431, 441 (2004)).  
22 Id. at 449-50 (internal quotation marks omitted).  
23 Frew v. Hawkins, 540 U.S. 431, 442 (2004). 
24 United States v. Chromalloy Am. Corp., 158 F.3d 345, 349 (5th Cir. 1998). 
25 Id. 
26 Frew v. Janek, 780 F.3d 320, 330 (5th Cir. 2015) (citing Turrill v. Life Ins. Co. of N. Am., 753 
F.2d 1322, 1326 (5th Cir. 1985)). 
27 Id. at 328. 
28 Id. at 329. 
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objectives of the Decree, and (3) that Defendants “impending transformation of the MTP to a 

program managed by Full Risk Brokers imperils the inadequate gains by Defendant toward 

compliance.”29  

a. Defendants have substantially complied with CAO 637-12. 

 Bullet point 1 of CAO 637-12 states 

Defendants will contract with an independent, external evaluator to conduct the 
Medical Transportation Program (“MTP”) study required by the decree. The 
studies will use professionally valid methods of assessment. The MTP study being 
performed by Texas A&M Public Policy Research Institute is scheduled to yield 
study results in staggered intervals: November 2007, and then six smaller sample 
group results spaced one every four months thereafter through 2009 [the “first 
study”]. Study results will be presented to the Court and Plaintiffs as they are 
received by Defendants, and a second study will be commissioned no sooner than 
12 months after the statewide implementation of the corrective action plan 
described below and no later than 18 months from the end of the first study. 

Defendants represent that “HHSC contracted with an independent, external evaluator—Texas 

A&M Public Policy Research Institute—to conduct the first MTP study required by the CAO.”30 

Results from the first study were presented to the court and Plaintiffs in November 2007, January 

2008, May 2008, August 2008, November 2008, March 2009, July 2009, and December 2009. In 

the summer of 2008, a corrective action plan was implemented statewide. A second study was 

commissioned in October 2012. The second study’s initiation was delayed while HHSC searched 

for a vendor to conduct the study and negotiated the details of the contract between HHSC and 

the vendor.31 Evidence supporting Defendants’ representations is summarized in Dkt. 1172-4. 

Plaintiffs do not dispute the veracity of Defendants’ evidence nor do they contend that 

                                                           
29 Dkt. 1224 at 12.  
30 Dkt. 1169 at 19. 
31 Dkt. 1172-5, Declaration of Michelle Long at ¶ 20 (explaining that “[t]he RFP was published 
on April 22, 2011, and re-published on June 22, 2011 . . . because HHSC received only one 
proposal in response to the RFP, and that proposal did not meet Texas Government Code 
requirements, HHSC policy and rules, and Texas Comptroller of Public Accounts rules regarding 
Historically Underutilized Businesses (HUBs)”). 
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Defendants failed to substantially comply with this bullet point. The court finds that Defendants 

have substantially complied with bullet point 1 of CAO 637-12.32 

 Bullet point 2 of CAO 637-12 states 

Defendants will draft specifications and requirements for a Request for Proposal 
(“RFP”) for independent evaluating services to conduct the second study. The 
specifications will include parameters for prospective independent evaluators to 
use in proposing independent, unbiased, and statistically valid methodologies to 
conduct the study or studies described in this Corrective Action Plan. 

Defendants contend that “HHSC drafted specifications and requirements for a Request for 

Proposal (‘RFP’) for independent evaluating services to conduct the second MTP study.”33 

Defendants have put forth the Declaration of Michelle Long to demonstrate their compliance.34 

Plaintiffs do not dispute Defendants that Defendants took the action corresponding to bullet point 

2. The court finds that Defendants have substantially complied with bullet point 2 of CAO 637-

12.  

 Bullet point 3 of CAO 637-12 states 

The specifications will emphasize the independence of the evaluator in assessing 
the areas of study described in this Corrective Action Plan. The independent 
evaluator should have demonstrated expertise in the particular area of study as 
evidenced by published studies by either the research team/organization or 
principle investigator in peer refereed journals. 

Defendants state that “[t]he independent evaluator chosen for the second MTP study by HHSC—

Stadia Marketing and Research (‘Stadia’)—had experience with the medical transportation 
                                                           
32 “Substantial compliance excuses deviations from a contract’s provisions that do not severely 
impair the contractual provision’s purpose.” Interstate Contracting Corp. v. City of Dall., Tex., 
407 F.3d 708, 727 (5th Cir. 2005). The delay in initiating the second study did not severely 
impair the purpose of bullet point 1. 
33 Dkt. 1169 at 20.  
34 See Dkt. 1172-at 4. Ms. Long testifies (1) that HHSC drafted the request for proposal for an 
independent evaluator in accordance with CAO 637-12, (2) that Defendants gave Plaintiffs an 
opportunity to review and comment on the proposal in March 2011, and (3) HHSC published the 
proposal in accordance with state and federal requirements. Dkt. 1172-4 at ¶¶ 18-20. A vendor 
was not located, therefore, HHSC utilized state procedures as outlined in the Texas Government 
Code to solicit proposals from three vendors, which Defendants then shared with Plaintiffs. Id. 
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program and had demonstrated expertise in the proposed study methods.”35 A summary of the 

evidence supporting Defendants’ compliance with this section can be found in Dkt. 1172-4 at 2. 

Plaintiffs do not dispute Defendants’ actions corresponding to bullet point 3 or the veracity of the 

supporting evidence. The court finds that Defendants have substantially complied with bullet 

point 3 of CAO 637-12.  

 Bullet point 4 of CAO 637-12 states 

Defendants will ensure Plaintiffs receive a meaningful opportunity to provide 
input into the development of the study, including providing Plaintiffs’ counsel 
draft solicitation documents (including Requests for Information, if any) for 
review and comment prior to publishing the RFP for public comment and, if 
required, federal agency approval. Defendants will conduct any procurement for 
independent evaluation services on a competitive basis in accordance with state 
and federal requirements and Defendants’ policies regarding competitive 
procurements. 

Defendants state that “[p]rior to publishing the RFP for public comment, HHSC provided 

Plaintiffs’ counsel with the draft RFP documents for review and comment in March 2011” and 

that the procurement of an independent evaluator was conducted on a competitive basis and in 

accordance with state and federal requirements.36 Plaintiffs do not dispute Defendants’ 

contention. The court finds that Defendants have substantially complied with bullet point 4.  

 Bullet point 5 of CAO 637-12 states 

Defendants will be responsible for reviewing the qualifications or (sic) all prospective 
evaluators, evaluating all proposals, and selecting the best qualified evaluator or 
evaluators whose proposal(s) best meet the requirements of the RFP and supply the best 
value. 

Defendants assert that “HHSC reviewed the qualifications of all prospective evaluators, 

evaluated all proposals, and selected the best qualified evaluator whose proposal best met the 

                                                           
35 Dkt. 1169 at 20; see also Dkt. 1172-4 at 2 (citing Declaration of Michelle Long at ¶¶ 18, 20).  
36 Dkt. 1169 at 21; see also Dkt. 1172-4 at 2 (citing Declaration of Michelle Long at ¶¶ 19-20). 
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requirements of the RFP and supplied best value to the state.”37 Plaintiffs do not dispute 

Defendants’ actions corresponding to bullet point 5 nor do they dispute the veracity of 

Defendants’ supporting evidence. The court finds that Defendants have substantially complied 

with bullet point 5 of CAO 637-12. 

 Bullet point 6 of CAO 637-12 states 

Defendants will provide all required information to the independent evaluator(s) 
on a timely basis, in usable form, and in a manner that protects the privacy of 
class members and confidentiality of information in compliance with state and 
federal law, cooperate with the independent evaluator(s) and make timely 
payment to the evaluator(s) for services properly and timely rendered, as required 
by the Court’s order or Defendants’ agreement with the evaluator(s). Defendants 
will further require the independent evaluator(s) to provide timely reports of their 
activities and interim as well as final results of their work. Defendants will 
periodically report on the status of the independent evaluator’s work to Plaintiffs’ 
counsel. Completed studies will be provided to the Court as completed by the 
evaluator(s), without editing or changes by Plaintiffs’ counsel, Defendants or 
Defendants’ counsel, or anyone acting on their behalf. 

In response to bullet point 6, Defendants aver that they “provided all required information to 

Stadia on a timely basis, in usable form, and in a manner that protected the privacy of Medicaid 

clients under age 21 and the confidentiality of information in compliance with state and federal 

law.”38 HHSC made timely payments to Stadia and required Stadia to prove timely reports of its 

activities as well as interim and final results of the study. The interim reports are contained in 

Defendants’ quarterly monitoring reports (QMRs) filed with the court. The completed second 

study was provided in the October 2013 QMR.39 Plaintiffs do not dispute Defendants’ actions 

corresponding to bullet point 6 nor do they dispute the veracity of the supporting evidence. The 

court finds that Defendants have substantially complied with bullet point 6 of CAO 637-12.  

                                                           
37 Dkt. 1169 at 21; see also Dkt. 1172-4 at 2 (citing Declaration of Michelle Long at ¶ 20).  
38 Dkt. 1169 at 22; see also Dkt. 1172-5 at ¶¶ 22-23. 
39 Dkt. 1094-20 (“Evaluation of the Texas Medical Transportation Program, 2nd Study”). 
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Bullet point 7 of CAO 637-12 states 

Defendants will present their second study to evaluate the effectiveness of the 
transportation program no later than 36 months after completion of the first study. 
The second study will be prepared by an independent evaluator, selected in the 
manner as described above, unless the parties agree otherwise. 

The second study, prepared by an independent evaluator, was given to Plaintiffs “more than 36 

months after completion of the first study due to unavoidable delays in procuring the 

independent vendor according to state statute and agency rules and in negotiating the details of 

the contract between HHSC and the vendor.”40 Plaintiffs do not dispute Defendants’ actions 

corresponding to bullet point 7 nor do they dispute the veracity of the supporting evidence. The 

court finds that Defendants have substantially complied with bullet point 7 of CAO 637-12 and 

that the delay in providing the results of the second study did not severely impair the purpose of 

bullet point 7. 

 Bullet point 8 states 

Defendants will draft a Medical Transportation Program corrective action plan 
within six months of receipt of the initial study results in November of 2007. 
Defendants will develop the plan, which will be subject to the review and input of 
Plaintiffs. See Decree ¶ 229. If the parties agree about the plan, Defendants will 
present it to the Court and Plaintiffs in their next quarterly report. If the parties 
cannot agree about the plan, Defendants will present the dispute to the Court by 
motion to be filed within six months of receipt of the initial study results. 

Defendants drafted a corrective action plan and presented it to Plaintiffs’ counsel for input in 

May 2008.41 The initial plan was presented to the court in the July 2008 QMR (Dkt. 695-2) and 

modified versions were filed in March 2009 and July 2010 (Dkts. 715 and 778-1). Plaintiffs do 

not dispute Defendants’ actions corresponding to bullet point 8, nor do they dispute the veracity 

of the supporting evidence. Plaintiffs instead contend that Defendants’ plan was ineffective, 

                                                           
40 Dkt. 1169 at 23; see also Dkt. 1172-5 at ¶ 24. 
41 Dkt. 1169 at 23; Dkt. 1172-5 at 12. 
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which is more fully discussed infra in Section III.c. Accordingly, the court finds that Defendants 

have substantially complied with bullet point 8 of CAO 637-12.  

 Bullet point 9 states 

Defendants will begin to implement their Medical Transportation Program 
corrective action plan within three months of its completion or order of the Court, 
if disputed. They will file progress reports concerning the implementation of the 
corrective action plans with their January and July quarterly reports each year. 

Defendants implemented the plan within three months of its presentation to Plaintiffs.42 

Defendants reported on the progress of the plan from 2009-2012 and in April 2013, Defendants 

reported that the plan was fully implemented.43 Plaintiffs do not dispute Defendants’ actions 

corresponding to bullet point 9, nor do they dispute the veracity of Defendants’ supporting 

evidence. Accordingly, the court finds that Defendants have substantially complied with bullet 

point 9 of CAO 637-12. 

 Bullet point 10 states 

When the two studies are complete, counsel will confer to determine what further 
action is required, if any. Counsel will begin to confer no later than 30 days 
following completion of the second study (“completion”). If the parties agree, 
they will so report to the Court within 120 days of completion. If the parties 
cannot agree within 90 days of completion, the dispute will be resolved by the 
Court upon motion to be filed by either party. If the parties cannot agree, either 
party may file its motion within 30 days of completion of discussions among 
counsel. 

The parties agreed to an extension of the conference period until April 30, 2014, at which point 

the parties were unable to reach an agreement.44 Importantly, bullet point 10 does not require 

Defendants to create and implement a corrective action plan in response to the results of the 

                                                           
42 Dkt. 1172-5 ¶ 16. 
43 Dkt. 1169 at 24; Dkt. 1172-5 ¶¶ 11-16 (explaining the actions taken under the plan to address a 
lack of knowledge of MTP, problems with missed appointments, and wait times for those needed 
to schedule transportation among other things); Dkt. 1169-2 at ¶ 14 (describing the business 
process review resulting from the plan). 
44 Dkt. 1169 at 27; Dkt. 1172-5 at ¶ 25.  
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second study. It merely requires the parties to confer “to determine what further action is 

required, if any” and if an agreement cannot be reached, to bring the dispute to the court for 

resolution. The parties were unable to reach an agreement and therefore the matter was presented 

to the court. Therefore, the court finds that Defendants’ have substantially complied with bullet 

point 10 of CAO 637-12. 

b. As a result, Defendants have substantially complied with the related Decree 
provisions, paragraphs 213-238. 

The court finds that Defendants have substantially complied with all of the actions 

required by CAO 637-12. The actions required by CAO 637-12, “[i]f properly implemented . . . 

should result in a study that complies with the decree.”45 Compliance with the “broad range of 

supportive initiatives memorialized in the Decree”46 therefore fulfills the purpose of the Decree. 

Accordingly, the court next considers whether Defendants substantially complied with 

paragraphs 213-238 of the Decree.  

Paragraphs 213-221 provide a description of the transportation program as of the date of 

the Decree but do not require any action by Defendants. Paragraph 222 requires eligibility 

workers to describe the transportation program in recipients’ initial eligibility interview and in 

each outreach session. A summary of the evidence supporting Defendants’ assertion of 

compliance with paragraph 222 is detailed in Dkt. 1172-4. Defendants substantially complied 

with paragraphs 213-222 of the Decree. 47 

                                                           
45 Dkt. 637-12 at 2. 
46 Frew v. Janek, 780 F.3d 320, 328 (5th Cir. 2015). 
47 See, e.g., Dkt. 1177-1 at ¶ 3. Elsa Gauna, a Texas Works Advisor in HHSC, testifies that “[t]he 
initial eligibility interview with Medicaid clients under age 21 and/or their family members is 
conducted by a Texas Works Advisor and occurs either face-to-face or via telephone conference. 
During each interview, Texas Works Advisors provide a broad range of Medicaid benefit 
information to the client, including, inter alia, information regarding the Medical Transportation 
Program (“MTP”) and the MTP mileage reimbursement option.”  
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Paragraphs 223-227 require Defendants to conduct annual assessments of the 

effectiveness of the transportation program, with input from Plaintiffs, that would determine 

where and which services are needed by evaluating (1) unmet need for transportation services, 

(2) recipient and provider satisfaction, (3) the reasons for dissatisfaction, (4) whether 

transportation times are reasonable, and (5) whether recipients missed or did not schedule 

EPSDT services because of transportation problems. The Decree anticipated that the results 

would improve over time.48 CAO 637-12 indicates that it was intended to supplant the 

requirements of these paragraphs, by agreement of the parties, and that “[i]f properly 

implemented, the agreed protocols [in the CAO] should result in a study that complies with the 

decree.”49 Defendants contend they have satisfied the requirements of paragraphs 223-227 

through compliance with the CAO and set out the supporting evidence in Dkt. 1172-5 at 6-8. 

“Plaintiffs agree that the two studies required by the MTP CAO were intended by the parties to 

replace the annual study requirements in paragraphs 223-226 of the Consent Decree.”50 

Defendants also argue that a comparison of the results of the initial study by Texas A&M and the 

second study by Stadia “demonstrates positive results and improvement over time in several key 

areas” including a reduction in unmet need for assistance and an increase in knowledge of MTP, 

improved travel times, and improved client and provider satisfaction.51 

Paragraphs 228 -229 require Defendants to take corrective action where the assessment 

shows that services are inadequate, which “means problem(s) exist that Defendants can 

reasonably be expected to correct.”52 Defendants contend that these paragraphs are satisfied by 

their compliance with bullet points 8 and 9 of CAO 637-12. Bullet points 8 and 9 require 
                                                           
48 Dkt. 135 ¶ 226. 
49 Dkt. 637-12 at 2.  
50 Dkt. 1252 at 11. 
51 Dkt. 1169 at 32-42. 
52 Dkt. 135 ¶ 228. 
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corrective action in response to the initial study completed by Texas A&M instead of in response 

to annual assessments under paragraphs 223-227. More details about Defendants’ corrective 

action can be found in the Declaration of Michelle Long at Dkt. 117-5, paragraphs 10-16. 

Plaintiffs contend that Defendants have not shown substantial compliance with CAO 

637-12 and paragraphs 228-229 because a corrective action plan based on the results of the 

second study has not been written or implemented. Plaintiffs base their argument on paragraph 

228 of the Consent Decree, which requires Defendants to “take corrective action wherever the 

assessment indicates that transportation services are inadequate.” According to Plaintiffs, the 

Memorandum Opinion: Findings of Fact and Conclusions of Law (Dkt. 663) that effectuated the 

CAOs, clarified that “the transportation proposal further defines the Decree’s requirements for 

independent evaluations to determine whether the MTP transportation program is ‘effective’”53 

and does not supplant paragraphs 228 and 229 entirely. Plaintiffs contend that the second MTP 

study shows several areas where transportation services remain inadequate, and that Defendants 

are therefore required to take corrective action under paragraph 228.  

Defendants respond that paragraph 228 is superseded by CAO 637-12, which 

unambiguously refers only to paragraphs 223-229, and explains that “[i]f properly implemented, 

the agreed protocols should result in a study that complies with the decree.”54 Plaintiffs argue 

that Defendants’ interpretation, that no corrective action is required in response to the second 

study, renders the requirement that Defendants conduct a second study completely meaningless. 

Defendants assert, however, that Plaintiffs’ interpretation of paragraph 228 would not provide 

any end point for their obligations under the Decree and, indeed Plaintiffs seem to confirm this in 

their sur-reply by stating  

                                                           
53 Dkt. 663 at 48-49 (emphasis added). 
54 Dkt 637-12 at 2.  
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[u]nder the consent Decree these studies are the first step in a process in which 
Defendants are required by paragraphs 227 and 228 of the Consent Decree to 
continue developing corrective action plans until such time as the studies no 
longer identify problems that Defendants could reasonably be expected to remedy. 
This perpetual process of improvement was relied on by the Court to eventually 
resolve the problems highlighted by the evidence, making the evidence 
irrelevant.55  

But there is no text in the CAO or Decree to support Plaintiffs’ interpretation. Indeed, Plaintiffs’ 

concede that “the two studies required by the MTP CAO were intended by the parties to replace 

the annual study requirements stated in paragraphs 223-226 of the Consent Decree.”56 If that is 

the case, nothing in the CAO distinguishes paragraphs 227-229 related to the annual assessments 

from being similarly superseded by the process outlined in the CAO.57 Further, Plaintiffs’ 

interpretation sets up an unending process that cannot be reconciled with federalism concerns in 

the context of a consent decree. 

Plaintiffs further contend that “[t]he 2nd MTP Study identifies continuing basic problems 

with transportation services”58 and that “despite significant improvements from the abysmal prior 

levels of unmet need, levels of unmet need for transportation services remain high”59 and 

significant problems that Defendants could reasonably be expected to remedy”60 continue to 

exist. The problem for Plaintiffs at this point in the litigation is that no benchmark by which the 

court could measure the success of Defendants’ actions was included in the Decree or CAO. The 

Decree and CAO 637-12 only anticipate that results would improve over time, and Plaintiffs 

                                                           
55 Dkt. 1252 at n.11 (emphasis added). 
56 Dkt. 1252 at 11. 
57 See also Dkt. 1236 at 11 (“Moreover, since 2007, Defendants have followed the assessment 
and CAP schedule contained within the CAO (and have reported this in their QMRs), and 
throughout this seven year period Plaintiffs have never (until now) objected that Defendants 
were in violation of the Decree by not conducting the annual assessments that the MTP CAO 
manifestly superseded.”). 
58 Dkt. 1224 at 7. 
59 Id. (emphasis added). 
60 Dkt. 1252 at 11. 
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acknowledge that they have. Plaintiffs want the court to assess “whether the Defendants’ actions 

adequately enhance access to healthcare and improve the use of EPSDT services, i.e. the broad 

objectives of the Decree.”61 But no such standard exists within the Decree or CAO. The fact that 

these “significant improvements” do not fulfill Plaintiffs’ vision does not change the fact that 

Defendants substantially complied with the terms Decree and CAO and therefore have satisfied 

the judgment under prong 1 of Rule 60(b)(5). As the Fifth Circuit has recently explained, 

“Defendants . . . fulfill the purposes of the Decree by implementing the broad range of 

supportive initiatives memorialized in the Decree.”62 The parties engaged in difficult 

negotiations to arrive at the terms of the CAO, and this court approved the terms as fair, 

reasonable, and adequate. The court cannot determine satisfaction of the Decree or CAOs “by 

reference to what either party hoped to achieve by the decree, or to what they might have 

achieved through the litigation.”63 The terms of the Decree and CAO can only be enforced as 

written. The second study shows that Defendants’ corrective actions led to improvements in the 

MTP.64 As a result, the court finds that Defendants substantially complied with paragraphs 223-

229 of the Decree. 

Paragraph 230 requires Defendants to “train transportation staff to respond appropriately” 

to urgent requests to schedule or reschedule transportation services. The evidence showing 

Defendants’ compliance can be found at Dkt. 1172-5 at 9 and in their motion from pages 42-

45.65  Paragraph 231 does not require any action by Defendant. Paragraph 232 requires 

Defendants to increase the mileage reimbursement rate for MTP clients to the amount that state 

                                                           
61 Dkt. 1252 at 12 n.11. 
62 Frew v. Janek, 780 F.3d 320, 328 (5th Cir. Mar. 5, 2015). 
63 Frew v. Gilbert, 109 F. Supp. 2d 579, 594 (E.D. Tex. 2000) (internal quotation marks 
omitted). 
64 Dkt. 1169 at 32-41. 
65 See, e.g., Dkt. 1184-1 at ¶ 11.  
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employees receive and maintain the matching rate when increases in the state employee rate are 

executed. Defendants applied the increased rate in 1996 and the current rate matches the 

maximum allowable mileage rate for state employees.66 Defendants substantially complied with 

paragraphs 230-232. 

Paragraph 233 does not require any action by Defendants. Paragraph 234 required 

Defendants to determine (1) where advance payments for mileage reimbursement were 

unavailable, (2) whether advance payment could be made available throughout the state, and (3) 

what methods could be used to speed up the process by September 1, 1995. Defendants complied 

with this paragraph, and Plaintiffs agreed that Defendants could cease reporting on this 

paragraph in 2012.67 Paragraph 235 required the parties to attempt to agree on a method to 

implement improvements to the mileage reimbursement program by October 31, 1995. 

Defendants fulfilled this obligation in 1995, and Plaintiffs agreed that Defendants could cease 

reporting on it in 2012. Paragraph 236 requires Defendants to “effectively inform health care 

providers about the mileage reimbursement option so that they can refer patients when 

appropriate.”68 The details of Defendants’ efforts to comply with the requirement of this 

paragraph can be found on pages 48-54 of Defendants’ motion and Dkt. 1172-4 at 11-12.69 

Defendants have substantially complied with paragraphs 233-236 of the Decree. 

Paragraph 237 does not require any action by Defendants. Paragraph 238 requires 

Defendants to “establish new transportation regulations that cover reasonable transportation to 

                                                           
66 Dkt. 1169 at 46; Dkt. 1172-5 at 10.  
67 Dkt. 147-2; Dkt. 1169 at 46-47; Dkt. 1172-5 at 11.  
68 Dkt. 135 ¶ 236. 
69 See, e.g., Dkt. 1169-3 at ¶¶ 27-28. Dimitria Pope, Director of the Medical Transportation 
Program, testifies that in addition to outreach and informing provided by FRBs, MCOs, TMHP, 
and HHSC’s administrative services contractor, MAXIMUS, “MTP staff holds statewide 
stakeholder forums to which the public is invited in order to inform clients and healthcare 
providers about MTP and FRB services.” 
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establish or maintain an ongoing relationship with a health care provider” by September 30, 

1995. Defendants complied with this requirement,70 and Plaintiffs agreed that Defendants could 

cease reporting on this paragraph in 2012. Consequently, the court finds that Defendants have 

substantially complied with paragraphs 213-238 of the Decree. 

c. No measure of Defendants’ compliance with the “objectives” of the Decree was 
included in either paragraphs 213-238 of the Decree or CAO 637-12. 

Generally, the Decree “speaks to the broader goals of enhancing recipients’ access to 

health care and improving the use of health care services by Texas EPSDT recipients.”71 But this 

court’s 2007 order makes clear that “[o]nce Defendants comply with that part of the Decree and 

the related section of the Corrective Action Order, then the court may terminate that part of the 

Decree and the related section of the Corrective Action Order.”72 Therefore, by complying with 

CAO 637-12’s discrete requirements, Defendants will fulfill the purpose of the Decree.73 

Nothing in paragraphs 213-238 or in CAO 637-12 mandate an assessment of Defendants’ 

substantial compliance with reference to the “objectives” of the Decree. Indeed, as the Fifth 

Circuit recently explained, “[t]o read the Decree as implying a secondary assessment of the 

impact of each action item would introduce a new requirement to which the parties never agreed. 

The Decree makes no guarantees of success and sets no results-based milestones . . . .”74 The 

introductory paragraphs of the Decree merely “show that the Decree is aimed at supporting 

EPSDT recipients in obtaining the health care services they are entitled to, by addressing 

                                                           
70 See Dkt. 1172-5 at 12. 
71 Frazar v. Ladd, 457 F.3d 432, 439 (5th Cir. 2006). 
72 Mem. Op. 15, Dkt. 663. 
73 Dkt. 637-12 (“If properly implemented, the agreed protocols should result in a study that 
complies with the decree.”); see also Frew v. Janek, 780 F.3d 320, 328 (5th Cir. 2015) 
(“Defendants therefore fulfill the purpose of the Decree by implementing the broad range of 
supportive initiatives memorialized in the Decree.”). 
74 Frew, 780 F.3d at 328-29. 
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concerns, enhancing access, and fostering use of services.”75 “Defendants therefore fulfill the 

purpose of the Decree by implementing the broad range of supportive initiatives memorialized in 

the Decree.”76 Therefore, the “relevant issue for determining substantial compliance is 

completion.”77 In adopting the proposed Corrective Action Orders, the district court at the time 

noted that “[o]ne purpose of the Corrective Action Order is to bring Defendants into compliance 

with the Consent decree (Docket No. 135)(‘Decree’), which remains in effect. The Court hopes 

and expects that by complying with the Order, Defendants will also comply with the Decree.”78 

While, Plaintiffs admit that “[t]o facilitate [the objectives of the Decree], the Consent 

Decree requires Defendants to take certain actions,”79 Plaintiffs point to paragraphs 214 and 220 

as additional “objectives” for this portion of the Decree related to the transportation program. 

Paragraph 214 simply reiterates the requirement that the state must provide transportation 

assistance as found in 42 C.F.R. § 431.53. Paragraph 220 makes the uncontroversial statement 

that effective transportation is an essential component of the EPSDT health care delivery system, 

and “therefore the parties agree . . . to the following improvements . . . .” The remaining 

paragraphs of that section go on to list the specific actions that Defendants agreed to take to 

improve the transportation program.  

Plaintiffs’ argument would require the court to create and read into the Decree and the 

CAO more than what is required by the agreed-upon terms. The terms of a consent decree “are 

arrived at through mutual agreement of the parties” after careful negotiation, and “it is the 

parties’ agreement that serves as the source of the court’s authority to enter any judgment at 

                                                           
75 Id. at 328. 
76 Id. 
77 Id. at 331. 
78 Dkt. 663 at n.1. 
79 Dkt. 1224 at 3.  
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all.”80 “Courts should not impose their own terms within a consent decree and should read 

consent decree terms by their plain meaning.”81 A consent decree embodies agreements reached 

“after careful negotiation has produced agreement on [its] precise terms.”82 “[W]hen a contract is 

expressed in unambiguous language, its terms will be given their plain meaning and enforced as 

written.”83 Plaintiffs and Defendants agreed on the measures outlined in the Decree and the CAO 

to improve the transportation program as one way of furthering the Decree’s overarching goals. 

Judge Justice previously wrote that “[a]s plaintiffs themselves concede, the decree does 

not set out standards for the transportation program itself, but merely sets out a process by which 

the parties, through the development of corrective action plans, must identify and implement 

improvements to be made to the program.”84 Later, when the parties negotiated the 2007 

Corrective Action Orders, no standards were included. As Defendants point out, “[n]either case 

law nor the Decree requires that Defendants achieve a 100% satisfaction or usage rate—or, 

indeed, any specific satisfaction or usage rate—among MTP clients and healthcare providers.”85 

The briefing on the instant motion was completed in October 2014 before the Fifth 

Circuit’s March 2015 opinion in this case related to a different CAO. In the briefing for the 

motions related to the order in that appeal, Plaintiffs heavily relied on the Ninth Circuit case of 

Jeff D. v. Otter, 643 F.3d 278 (9th Cir. 2011), as they do in this instant motion, for their 

contention that the Defendants cannot satisfy the Decree or CAOs until they have satisfied the 

objectives of the Decree. As the Fifth Circuit pointed out, the Jeff D. case is inapposite because 

                                                           
80 Local No. 93, Intern. Ass’n of Firefighters, AFL-CIO C.L.C. v. City of Cleveland, 478 U.S. 
501, 519, 522 (1986). 
81 United States v. Alcoa, Inc., 533 F.3d 278, 286 (5th Cir. 2008). 
82 Local No. 93, 478 U.S. at 522. 
83 United States v. Chromalloy Am. Corp., 158 F.3d 345, 350 (5th Cir. 1998). 
84 Frew v. Gilbert, 109 F. Supp. 2d 617 n.72 (E.D. Tex. 2000).  
85 Dkt. 1236 at 9.  
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the consent decree in that case incorporated specific benchmarks to measure whether the 

defendants had satisfied the objectives of the Decree. No such benchmarks exist here.  

Plaintiffs heavily rely on this court’s prior orders finding Defendants in noncompliance 

with the Decree before 2007. Previously, Defendants have sought release from some of their 

obligations under Rule 60(b)(5)’s third prong—that prospective enforcement of the Decree is no 

longer equitable—despite the fact that they had not taken all of the discrete actions upon which 

they had agreed. Those attempts were unsuccessful. Now, Defendants have taken all of the 

actions required under the Decree in CAO 637-12 so that the objectives of the Decree are met 

with regard to the transportation program.  

d. Prong 3’s durable remedy requirement is not at issue. 

Because the court finds that Defendants have substantially complied with CAO 637-12 

and paragraphs 213-238 under prong 1 of Rule 60(b)(5) by completing all of the required 

actions, it does not address Defendants’ alternative argument that prospective enforcement is no 

longer equitable under prong 3 or Plaintiffs’ argument that a durable remedy is not in place as a 

result of Defendants’ planned transition to a managed-care model for the transportation 

program.86  

                                                           
86 Plaintiffs seem to acknowledge that “because Defendants have explicitly relied on the first 
prong of Rule 60(b)(5), Plaintiffs need not address whether modification would be available 
under the third prong of Rule 60(b)(5) in this response.” Dkt. 1224 at n.1. Nonetheless, Plaintiffs 
spend three and a half pages discussing the lack of a durable remedy. In Horne v. Flores, 557 
U.S. 433, 451, the Court discussed the application of Rule 60(b)(5) in a case where the 
defendants had not complied with the decree, but sought relief from the judgment based on 
changed circumstances. There, the Court held that “a critical question in this Rule 60(b)(5) 
inquiry is whether the objective of the District Court’s 2000 declaratory judgment order . . . has 
been achieved. If a durable remedy has been implemented, continued enforcement of the order is 
not only unnecessary but improper.” Id.at 450. 
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IV. CONCLUSION 

 Defendants have substantially complied with paragraphs 213-238 of the Decree and CAO 

637-12. Therefore, those portions of the judgment in this case have been satisfied and no further 

action is required by Defendants. The remaining active provisions of the Decree and the CAOs 

continue in force and are unmodified by this order.  

 IT IS SO ORDERED.  
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