
TO: Medical Care Advisory Committee 

DATE: June 10, 2021 

FROM: John W Pepin, Senior Policy Analyst 

SUBJECT:  Texas Drug Utilization Review Board and Conflict of Interest 

Agenda Item No.: 7

Amendments to: Texas Administrative Code, Title 1, Part 15, §354.1941, 
concerning Drug Utilization Review (DUR) Board and §354.1942, concerning 
Conflict of Interest Policy 

BACKGROUND:    Federal Requirement  Legislative Requirement  Other: 
Program Initiative 

To increase transparency about financial and other relationships members of the 
Texas Drug Utilization Review Board (DUR Board) may have with drug 
manufacturers with business before the DUR Board, HHSC determined to 
strengthen the conflict-of-interest provisions to which the members of the DUR 
Board are subject. In Texas, the DUR Board makes recommendations about the 
drugs that should be included on the Medicaid Preferred Drug List (PDL) and 
whether drugs will be subject to PDL prior authorizations and suggestions on clinical 
prior authorizations.   

The proposed amendments strengthen current conflict-of-interest policies applicable 
to the DUR Board. These strengthened policies increase transparency by requiring 
DUR Board members to disclose financial relationships with drug manufacturers or 
labelers with products before the DUR Board, minimize the opportunity for 
pharmaceutical manufacturers or labelers to influence a member of the DUR Board 
when making recommendations about the PDL, and increase public confidence in 
DUR Board decisions. 

Other proposed amendments ensure DUR Board membership aligns with the Social 
Security Act §1927(g)(3) and Texas Government Code §531.0736; define terms; 
and align language with state and federal definitions.   

ISSUES AND ALTERNATIVES: 

There are no anticipated issues or concerns related to this amendment. The 
amendment is a result of a program initiative and provides transparency of DUR 
Board members and their relationships with drug manufacturers. No alternatives 
were considered or proposed by stakeholders.   

STAKEHOLDER INVOLVEMENT: 



The proposed amendments were discussed with the current DUR Board members 
on May 22, 2020. No concerns were noted at this meeting. 
 
The proposed amendments were sent to external stakeholders for review from 
October 29, 2020, to November 13, 2020. At this time, no comments were received 
from stakeholders for consideration. External stakeholders included the public, drug 
manufacturers, potential DUR Board Members, and existing DUR Board members. 
 
FISCAL IMPACT: 
 

 None  
 
RULE DEVELOPMENT SCHEDULE: 
 
June 10, 2021 Present to the Medical Care Advisory Committee 
June 24, 2021 Present to HHSC Executive Council 
July 2021 Publish proposed rules in Texas Register  
November 2021 Publish adopted rules in Texas Register 
November 2021 Effective date 
 
REQUESTED ACTION: (Check appropriate box) 
 

  The MCAC recommends approval of the proposed rules for publication. 
 

  Information Only 



TITLE 1   ADMINISTRATION 
PART 15   TEXAS HEALTH AND HUMAN SERVICES COMMISSION 
CHAPTER 354  MEDICAID HEALTH SERVICES 
SUBCHAPTER F  PHARMACY SERVICES 
DIVISION 8   DRUG UTILIZATION REVIEW BOARD 
 
 

PROPOSED PREAMBLE 
 

The Executive Commissioner of the Texas Health and Human Services Commission 
(HHSC) proposes amendments to §354.941, concerning Drug Utilization Review 
Board, and §354.1942, concerning Conflict of Interest Policy.  
 
BACKGROUND AND PURPOSE 
 
To increase transparency about financial and other relationships members of the 
Texas Drug Utilization Review Board (DUR Board) may have with drug 
manufacturers with business before the DUR Board, HHSC determined to 
strengthen the conflict-of-interest provisions to which the members of the DUR 
Board are subject. In Texas, the DUR Board makes recommendations about the 
drugs that should be included on the Medicaid Preferred Drug List (PDL) and 
whether drugs will be subject to PDL prior authorizations and suggestions regarding 
clinical prior authorizations.   
 
The proposed amendments strengthen current conflict-of-interest policies applicable 
to the DUR Board. These strengthened policies increase transparency by requiring 
DUR Board members to disclose financial relationships with drug manufacturers or 
labelers with products before the DUR Board, minimize the opportunity for 
pharmaceutical manufacturers or labelers to influence a member of the DUR Board 
when making recommendations about the PDL, and increase public confidence in 
DUR Board decisions. 
 
Other proposed amendments ensure DUR Board membership aligns with the Social 
Security Act §1927(g)(3) and Texas Government Code §531.0736; define terms; 
and align language with state and federal definitions.   
 
SECTION-BY-SECTION SUMMARY  
 
The proposed amendment to §354.1941 clarifies that board membership 
composition complies with Social Security Act §1927(g)(3) and Texas Government 
Code §531.0736. This amendment also clarifies DUR Board members are appointed 
by HHSC’s Executive Commissioner. 
 
The proposed amendment to §354.1942 defines the following terms: conflict of 
interest, DUR Board, entity, family member or relative, and financial relationship. 
Subsection (b) states that a DUR Board member may have a conflict of interest 
with DUR Board duties, if the member or a family member or relative of the 
member has (1) a financial relationship with an entity that may have business 



before the DUR Board; (2) an ownership or financial interest in a third party, such 
as a pharmaceutical manufacturer or labeler, with a product on the Texas Drug 
Code Index; or (3) any other interest that may be seen to impair the DUR Board 
member’s judgment on a matter before the DUR Board. To avoid a conflict of 
interest, the proposed amendment requires the DUR Board member to disclose any 
relationships described in subsection (b) and comply with any action HHSC or the 
DUR Board may require. Subsection (c) details disclosure requirements for DUR 
Board members and applicants. In addition to current disclosure requirements, the 
proposed amendments require a member or applicant to describe financial 
relationships and financial interests that either the member or applicant, or a family 
member or relative of the member or applicant, that may create a conflict of 
interest within timelines established by HHSC. Under subsection (d), if HHSC 
determines that a potential conflict of interest impairs the board member’s exercise 
of independent judgment, HHSC may recommend to the DUR Board that the 
member recuse him or herself on certain issues or may recommend other actions to 
avoid or mitigate a potential conflict of interest.  
 
FISCAL NOTE  
 
Trey Wood, HHSC Chief Financial Officer, has determined that for each year of the 
first five years that the rules will be in effect, enforcing or administering the rules 
does not have foreseeable implications relating to costs or revenues of state or local 
governments. 
  
GOVERNMENT GROWTH IMPACT STATEMENT  
 
HHSC has determined that during the first five years that the rules will be in effect:  
(1) the proposed rules will not create or eliminate a government program;  
(2) implementation of the proposed rules will not affect the number of HHSC 
employee positions;  
(3) implementation of the proposed rules will result in no assumed change in future 
legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will not create a new rule; 
(6) the proposed rules will expand the existing rules; 
(7) the proposed rules will not change the number of individuals subject to the 
rules; and 
(8) the proposed rules will not affect the state’s economy. 
 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COMMUNITY IMPACT ANALYSIS  

Trey Wood has also determined that there will be no adverse economic effect on 
small businesses, micro-businesses, or rural communities because the rules apply 
only to HHSC. 

LOCAL EMPLOYMENT IMPACT 
 
The proposed rules will not affect a local economy. 



 
COSTS TO REGULATED PERSONS  
 
Texas Government Code §2001.0045 does not apply to this rule because the rule 
does not impose a cost on a regulated person.  
 
PUBLIC BENEFIT AND COSTS 
 
Stephanie Stephens, State Medicaid Director, has determined that for each year of 
the first five years the rule is in effect, the public will benefit from the adoption of 
the rules. The anticipated public benefit will be increased transparency for the DUR 
Board and improved trust from the public.  
 
Trey Wood has also determined that for the first five years the rules are in effect, 
there are no anticipated economic costs to persons who are required to comply with 
the proposed rules because the rules apply only to HHSC. 
 
TAKINGS IMPACT ASSESSMENT 
 
HHSC has determined that the proposal does not restrict or limit an owner's right to 
his or her property that would otherwise exist in the absence of government action 
and, therefore, does not constitute a taking under Government Code, §2007.043.  

PUBLIC COMMENT 

Questions about the content of this proposal may be directed to John Pepin at (512) 
375-0592 in HHSC, Medicaid and CHIP Services, Vendor Drug Program.  

Written comments on the proposal may be submitted to Rules Coordination Office, 
P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 
4900 North Lamar Boulevard, Austin, Texas 78751; or emailed to 
HHSRulesCoordinationOffice@hhs.texas.gov.  

To be considered, comments must be submitted no later than 31 days after the 
date of this issue of the Texas Register. Comments must be (1) postmarked or 
shipped before the last day of the comment period; (2) hand-delivered before 5:00 
p.m. on the last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If last day to submit comments 
falls on a holiday, comments must be postmarked, shipped, or emailed before 
midnight on the following business day to be accepted. When emailing comments, 
please indicate "Comments on Proposed Rule 21R007" in the subject line. 

STATUTORY AUTHORITY 
 
The amendments are authorized by Texas Government Code §531.0055, which 
provides that the Executive Commissioner of HHSC shall adopt rules for the 
operation and provision of services by the health and human services agencies; 
Texas Government Code §531.033, which requires the Executive Commissioner to 



adopt rules to carry out HHSC’s duties; Texas Human Resources Code § 32.021(c), 
which requires the Executive Commissioner to adopt rules for the operation of the 
Medicaid program. The amendments are specifically authorized by Texas 
Government Code § 531.0736(i), which requires the Executive Commissioner to 
adopt rules governing the operation of the DUR Board, and Texas Government Code 
§ 531.0737(b), which authorizes the Executive Commissioner to adopt rules 
pertaining to conflicts of interest related to the DUR Board. 
 
The amendments affect Texas Government Code § 531.0736(i), which requires the 
Executive Commissioner to adopt rules governing the operation of the DUR Board, 
and Texas Government Code § 531.0737(b), which authorizes the Executive 
Commissioner to adopt rules pertaining to conflicts of interest related to the DUR 
Board. 
 
This agency hereby certifies that this proposal has been reviewed by legal counsel 
and found to be a valid exercise of the agency's legal authority. 
 
ADDITIONAL INFORMATION 

For further information, please call: (512) 375-0592.  



Legend: 
Single Underline = Proposed new language 
[Strikethrough and brackets] = Current language proposed for deletion 
Regular print = Current language (No change.) = No changes are being considered for the 
designated subdivision 
 
TITLE 1  ADMINISTRATION 
PART 15  TEXAS HEALTH AND HUMAN SERVICES COMMISSION 
CHAPTER 354  MEDICAID HEALTH SERVICES 
SUBCHAPTER F  PHARMACY SERVICES 
DIVISION 8  DRUG UTILIZATION REVIEW BOARD 
 

§354.1941. Drug Utilization Review Board. 

(a) The Drug Utilization Review Board (DUR Board) must [shall]:  

(1) develop recommendations for preferred drug lists to be adopted by the 
Texas Health and Human Services Commission (HHSC) under Texas Government 
Code §531.072 [the Health and Human Services Commission (HHSC)];  

(2) suggest to HHSC restrictions or clinical prior authorizations on prescription 
drugs;  

(3) recommend to HHSC educational interventions for Medicaid providers;  

(4) review drug utilization across Medicaid; and  

(5) perform other duties that may be specified by law and otherwise make 
recommendations to HHSC.  

(b) DUR Board membership.  

(1) Membership composition complies with Social Security Act §1927(g)(3) and 
[In accordance with the provisions of] Texas Government Code §531.0736 [and 
Social Security Act §1927(g)(3), the DUR Board is appointed by the Executive 
Commissioner and consists of at least 17 physicians and pharmacists, one 
consumer advocate who represents Medicaid recipients, and two non-voting 
managed care organization representatives].  

(2) In accordance with Texas Government Code §531.0736, the DUR Board is 
appointed by the HHSC Executive Commissioner. To apply to be a member of the 
DUR Board, a person submits, prior to the posted deadline, a completed application 
and required documents in accordance with the application instructions posted on 
HHSC's website [prior to the posted deadline].  

(c) DUR Board meetings.  



(1) HHSC publishes notice of meetings of the DUR Board. Each notice includes 
the categories to be considered at the upcoming meeting, instructions concerning 
filing of written comments, and application to provide public testimony before the 
DUR Board [board]. Testimony is provided in a public forum.  

(2) The DUR Board [board] will not discuss or disclose information deemed 
confidential under Texas Government Code §531.071 in a public session.  

(d) The DUR Board or its designee must present a summary of any clinical efficacy 
and safety information or analyses regarding a drug under consideration for a 
preferred drug list that is provided to the DUR Board by a private entity that has 
contracted with HHSC to provide the information. The DUR Board [board] or the 
DUR Board’s [board's] designee must [shall] provide the summary in electronic 
form before the public meeting at which consideration of the drug occurs. 
Confidential information described by Texas Government Code §531.071 must be 
omitted from the summary. The summary must be posted on HHSC's website.  

(e) Subject to HHSC's approval, the DUR Board will develop by-laws governing the 
conduct of DUR Board meetings, including the receipt of public testimony and 
procedures by which it makes advisory recommendations. HHSC or its designee will 
publish these by-laws on HHSC's website.  

§354.1942. Conflict of Interest Policy. 

(a) Definitions. The following words or phrases have the meaning indicated for 
purposes of this section:  

(1) Board member--A person who is appointed to the DUR Board [Drug 
Utilization Review Board (DUR Board)].  

(2) Conflict of interest-- A situation that arises wherein a board member has a 
financial relationship, ownership or financial interest, or other interest where the 
member is in a position to derive a personal benefit from action or decisions made 
in their professional capacity, with a third party. 

[(2) Contractual relationship--A written or oral agreement between a board 
member and a third party that results in the payment of federally reportable 
income to the board member (i.e., income reported on IRS Form 1099 or Form W-
2).]  

(3) DUR Board--Drug Utilization Review Board. 

(4) Entity--Includes an individual, a corporation, organization, business trust, 
estate, trust, partnership, association, and any other legal entity that may have 
business come before the DUR Board or before the Medicaid Vendor Drug Program. 
The term also includes an affiliate or associate of such an entity. 



(5) Family member or relative--An individual who is related within the third 
degree by consanguinity or within the second degree by affinity, as defined by the 
Government Code, Chapter 573, Subchapter B (concerning Relationships by 
Consanguinity or by Affinity). 

(6) Financial relationship--A written or oral agreement between a board member 
and an entity that results in the payment of federally reportable income to the 
board member (i.e., income reported on IRS Form 1099 or Form W-2). 

(7) [(3)] Other interest--Involvement in the affairs of an entity [a third party] 
that impairs or may be perceived as impairing a board member's independence of 
judgment regarding the board member's performance of duties for the DUR Board.  

(8) [(4)] Ownership or financial interest--An equity interest in an entity [a third 
party] where a board member exercises control over the selection of investments 
and any other financial interest whose value cannot be readily determined through 
reference to public records.  

(9) [(5)] Third party--A pharmaceutical manufacturer or labeler with a product 
on the Texas Drug Code Index and any other entity the Texas Health and Human 
Services Commission (HHSC) has engaged [by the Health and Human Services 
Commission (HHSC)] to assist in developing the preferred drug list or in 
administering [the administration] of the DUR Program [Board].  

(b) Policy.  

(1) A board [Persons appointed to the DUR Board] member may have a conflict 
of interest with DUR Board duties, if the board member or any family member or 
relative has [must be free of personal financial interests and other relationships 
that may conflict with their duties as to the Medicaid DUR Program under Social 
Security Act §1927(g) and Texas Government Code §531.0735. Specifically, in 
accordance with Texas Government Code §531.0737, a board member must not 
have a contractual relationship with or an ownership interest or other interest in]:  

(A) a financial relationship with an entity [pharmaceutical manufacturer or 
labeler]; [or]  

(B) an ownership or financial interest in a third party; or [entity engaged by 
HHSC to assist in the development of the preferred drug lists or administration 
of the DUR Board.] 

(C) any other interest. 

(2) To avoid a conflict of interest, a board member must: [Persons appointed to 
the DUR Board must disclose any apparent or potential conflict of interest under 
subsection (c) of this section and take affirmative steps to mitigate the effect of 
each conflict under subsection (d) of this section.]  



  (A) disclose any relationship described in paragraph (1) of this subsection 
as described in subsection (c) of this section; and  

  (B) comply with any action the DUR Board or HHSC may require under 
subsection (d) of this section to mitigate the effect of any relationship disclosed. 

(c) Disclosure.  

(1) A [Each] board member of or person under consideration for appointment to 
the DUR Board must report any new or existing financial [contractual] relationship, 
ownership or financial interest, or other interest that the board member or their 
family member or relative, [the board member's parent, the board member's 
spouse, or the board member's son or daughter] holds or acquires during the board 
member's tenure on the DUR Board or that was held or acquired during the two-
year period that immediately precedes the board member's tenure.  

(2) A board member must report any relationships or interests described in 
paragraph (1) of this subsection within established timeframes to HHSC [conflict of 
interest on a form developed by HHSC].  

(d) Mitigation. If [the DUR Board or] HHSC determines that a potential conflict of 
interest exists, the following actions are taken.  

(1) HHSC determines whether the potential conflict will impair the board 
member's exercise of independent judgment [and recommends appropriate action 
to the DUR Board. HHSC examines the extent of the potential conflict, the length of 
time the potential conflict existed, and the impact of the potential conflict on any 
matter on which the board member may be required to deliberate or discuss].  

(2) HHSC informs the board member and the DUR Board chair of its 
recommended action.  

(3) In response to a recommendation from HHSC, the DUR Board may require:  

(A) recusal of the board member [on any discussion or action that relates to 
a specific product marketed by a third party for which the board member may 
have a conflict]; or 

[(B) recusal of the board member on any discussion or action that relates to 
all products marketed by a third party for which the board member may have a 
conflict;] 

[(C) recusal of the board member on any discussion or action that involves a 
class of pharmaceuticals for which the board member may have a conflict; or] 

  (B) [(D)] any other action HHSC [the DUR Board] determines necessary to 
avoid or mitigate a potential conflict of interest.  
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