During the 85th Legislative Session, the Texas Legislature passed House Bill (H.B.) 5, directing the Texas Department of Family and Protective Services (DFPS) to become a stand-alone agency that is separate from the Texas Health and Human Services Commission (HHSC) system. This bill moved the regulation of child care from DFPS to HHSC, with only the responsibility for investigating allegations of child abuse, neglect, and exploitation in child care operations remaining at DFPS. 
Since HHSC Child Care Regulation (CCR) is responsible for the administrative rules in Texas Administrative Code, Title 40, Chapter 745, Licensing, that impacts child care operations, these rules must be transferred from DFPS to HHSC. CCR has already administratively transferred all the rules in Title 40, Chapter 745 to Title 26, Chapter 745 except for Subchapters K and M. Those subchapters could not be administratively transferred because some of the rules in them also apply to responsibilities that remained with DFPS. 
DFPS has now adopted new rules applicable to the DFPS responsibilities in Title 40, Chapter 707. Accordingly, CCR is recommending the repeal of all rules in Title 40, Chapter 745, Subchapter M and the proposal of new rules applicable to the CCR responsibilities in Title 26, Chapter 745, Subchapter M. 
Included below are the recommended new Subchapter M rules in Title 26 followed by the Subchapter M rules in Title 40 that are recommended for repeal. 
In addition to transferring the Subchapter M rules in Title 40 to Title 26, the changes to the Subchapter M rules:
· Implement Senate Bill (S.B.) 764, 87th Legislature, Regular Session, which added Texas Human Resources Code (HRC) §42.072(d-1) to clarify that an operation under suspension may not continue to operate pending the outcome of an administrative review and due process hearing;
· Delete any duties that are specific to DFPS, including conducting administrative reviews for DFPS findings in child care operation for child abuse, neglect, and exploitation;
· Update the rules to match current practices, including;
· Adding the refusal to renew a permit to discussions about adverse actions, which was added by S.B. 568, 86th Legislature, Regular Session [HRC 42.072], and was previously operationalized by CCR; 
· Clarifying there is a right to an administrative review when CCR adds a condition to a corrective action plan for a probation that the operation is currently on; and
· Clarifying there is no right to an administrative review or due process hearing when CCR determines: 
· An operation poses an immediate threat or danger to the health or safety of children because Human Resources Code Chapter 42 requires the operation to seek injunctive relief in district court; or
· An individual poses an immediate threat or danger to the health or safety of children because the individual may obtain an administrative review through DFPS for child abuse, neglect, or exploitation findings or due process through the criminal justice system for criminal arrests or charges;
· Clarify when a request for an administrative review and due process hearing is timely;
· Clarify that administrative reviews will be conducted by HHSC Child Care Enforcement;
· Clarify the actions a person conducting an administrative review can take at the end of the review;
· Extend the time frame a person conducting an administrative review has to issue a decision; 
· Clarify the rules for better readability and understanding; and 
· Add citations where needed.
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PART 1	HEALTH AND HUMAN SERVICES COMMISSION
CHAPTER 745	LICENSING
SUBCHAPTER M	ADMINISTRATIVE REVIEWS AND DUE PROCESS HEARINGS
DIVISION 1	ADMINISTRATIVE REVIEWS
[bookmark: _Hlk99018394]§745.8801. What is an administrative review?
An administrative review is an informal review that determines whether a decision or action was appropriate under applicable laws and rules. An administrative review is not a formal hearing and does not involve formal examination and cross-examination of witnesses. 
[bookmark: _Hlk96782516]§745.8803. Who may request an administrative review?
(a) The following chart describes who may request an administrative review to dispute a decision or action:
Figure: 26 TAC §745.8803(a)
	Decision or action in dispute:
	Person who can request an administrative review to dispute the decision or action:

	(1)(A) A determination that the operation is not exempt from regulation;
	(B) A denial of an operation’s request for a waiver or variance; 
	(C) A citation of a deficiency; 
	(D) The imposition of probation or an adverse action against the operation, subject to the limitations in subsection (b) of this section; or
	(E) The addition of a condition to a corrective action plan for a probation that the operation is currently on. 
	The applicant, or an owner, partner, governing body, director, licensed administrator, or designee of the operation.

	(2) The imposition of a remedial action listed in §745.9031 of this chapter (relating to What remedial actions can Licensing take against my administrator’s license?).
	The applicant or licensed administrator.

	(3) A controlling person designation.
	The person designated as a controlling person.

	(4) A determination that the person poses an immediate threat or danger to the health or safety of children because of:
	(A) A juvenile adjudication; or
	(B) Another issue unrelated to criminal history or a Department of Family and Protective Services (DFPS) child abuse, neglect, or exploitation investigation.
	The person determined to pose the immediate threat or danger to the health or safety of children. 


(b) An owner, partner, governing body, director, licensed administrator, or designee of an operation may not request an administrative review to dispute: 
	(1) An automatic suspension or revocation of a permit under Texas Human Resources Code (HRC) §42.052(j) or §42.054(f);
	(2) The implementation of a court order against the operation;
	(3) An emergency suspension or closure of the operation under HRC §42.073; 
	(4) A determination that the operation poses an immediate threat or danger to the health or safety of children; or
	(5) An imposition of an administrative penalty against the operation.
(c) A person may not request an administrative review to dispute a determination that the person poses an immediate threat or danger to the health or safety of children based on:
	(1) A DFPS child abuse, neglect, or exploitation investigation or finding; or
	(2) A criminal arrest or charge that would bar the person from being present at an operation permanently, on a time-limited basis, or pending the outcome of a risk evaluation.
§745.8805. How does a person request an administrative review?
(a) To request an administrative review, a person must submit a written request by regular mail, email, or fax to the name and address indicated in the notification letter or inspection report. 
(b) The written request must:
	(1) Describe the specific decision or action that the requestor is disputing;
	(2) Describe the reasons why the decision or action should not be upheld;
	(3) Include any documentation that supports the requestor’s position, such as photographs, diagrams, or written and signed statements; and
	(4) Be timely. 
(c) For a request to be timely: 
	(1) A mailed request must be postmarked within 15 days after the person receives notification of the right to request an administrative review; or
	(2) An emailed or faxed request must be received within the 15 days after the person receives notification of the right to request an administrative review; and
(d) When determining whether a request was made timely:
	(1) If the notification or inspection report was delivered in person, then:
		(A) Add 15 calendar days to the date the notification or inspection report was delivered; and
		(B) Identify the first date after adding the 15 calendar days that is not a Saturday, Sunday, or legal holiday; or
	(2) If the notification or inspection report was delivered by regular mail, then:
		(A) Add 18 calendar days to the date the notification or inspection report was mailed (a requestor is presumed to have received the notification or inspection report three days after it was mailed); and
		(B) Identify the first date after the 18 calendar days that is not on a Saturday, Sunday, or legal holiday.
§745.8807. How does a person waive the right to an administrative review?
(a) A person waives the right to request an administrative review by: 
	(1) Failing to meet the requirements of §745.8805 of this division (relating to How does a person request an administrative review?); or
	(2) Submitting a written statement stating that the person waives the right to the administrative review. 
(b) If a person waives the right to an administrative review, the decision or action will be upheld. When applicable, the Texas Health and Human Services Commission will send a notice of the right to a due process hearing as set forth in Division 2 of this Subchapter (relating to Due Process Hearings). If the person does not have a right to a due process hearing, the decision or action will be final.
§745.8809. Who conducts an administrative review?
(a) Administrative Reviews are conducted by Texas Health and Human Services Commission Child Care Facility Enforcement (Regulatory Enforcement).
(b) The person conducting an administrative review must not have: 
	(1) Directly supervised the person making the decision or action or conducting the inspection or investigation that is being reviewed; or 
	(2) Otherwise been involved in the original decision, action, inspection, or investigation.
§745.8811. How is an administrative review conducted?
(a) The person conducting an administrative review will likely conduct the review by telephone conference, although the person may conduct the review in a face-to-face meeting at the person’s office. In some situations, the person may visit the operation to gather additional information.
(b) Within 10 calendar days after receiving a request that meets the requirements of §745.8805 of this division (relating to How does a person request an administrative review?), the person conducting the administrative review will contact the requestor to schedule a date and time to conduct the review. 
(c) Subject to the limitations in subsection (h) of this section, the telephone conference or meeting must occur within 30 days of the date of this initial contact, unless additional time is necessary to complete a records request related to the subject of the administrative review. If additional time is necessary, then the 30-day timeframe for completing the conference or meeting will begin when the requestor obtains the records.
(d) The person conducting the administrative review will proceed with the review without conducting the telephone conference or meeting if: 
	(1) The requestor does not respond to the person’s attempts to schedule the conference or meeting within the 30-day timeframe and does not show good cause for the requestor’s failure to respond within the timeframe; 
	(2) The requestor does not schedule the conference or meeting within the 30-day timeframe and does not show good cause for the requestor’s failure to schedule the conference or meeting within the timeframe; or
	(3) The requestor misses the scheduled conference or meeting without requesting a delay under subsection (e) of this section. 
(e) To delay the telephone conference or meeting, the requestor must present a good cause reason for a delay, in writing, to the person conducting the administrative review before the time of the scheduled telephone conference or meeting. The person conducting the review will decide whether good cause exists to delay the conference or meeting.
(f) “Good cause” in this section is a reason for taking an action or failing to take an action that is reasonable and justified when viewed in the context of the surrounding circumstances.
(g) Following the telephone conference or meeting, the person conducting the administrative review will review any documentation the requestor provided, may review any other relevant files, may ask additional questions, and may gather other relevant information, as needed. 
(h) When an operation has been cited for the abuse, neglect, or exploitation of a child in care, an administrative review for a deficiency in the following will be postponed while the finding is pending an administrative review before the Texas Department of Family and Protective Services:
	(1) A standard related to ensuring that no child is abused, neglected, or exploited while in the care of the operation; or
	(2) A standard stating that the child has the right to be free from abuse, neglect, or exploitation.
§745.8813. What actions may the person conducting the administrative review take at the end of the review?
(a) The person conducting an administrative review may uphold, overturn, or alter the decision or action. 
(b) If the telephone conference or meeting did not occur for a reason outlined in §745.8811(d) of this division (relating to How is an administrative review conducted?), the person conducting the administrative review will base the decision to uphold, overturn, or alter the decision or action on the written request for a review, any supporting documentation submitted with the request, and any other information that the person gathered.
(c) If the person overturns or alters the decision or action, then the Texas Health and Human Services Commission (HHSC) will update HHSC records to reflect the change. 
(d) If the decision or action is altered, the requestor may not request an additional administrative review concerning the altered decision or action.
(e) If the requestor has the right to request a due process hearing related to the altered decision or action, the altered decision or action will be the subject of the hearing.
(f) If the requestor does not have the right to request a due process hearing, the altered decision or action will be final.
[bookmark: _Hlk96787277]§745.8815. When will the person who conducts the administrative review issue a decision? 
(a) The person conducting the administrative review will prepare and send a written decision to the requestor within the following timeframes, unless the person determines good cause exists to extend the relevant timeframe: 
	(1) Within 30 calendar days of conducting the telephone conference or meeting; or 
	(2) Within 60 days of the request for an administrative review, if the telephone conference or meeting was not held for a reason outlined in §745.8811(d) of this division (relating to How is an administrative review conducted?). 
(b) “Good cause” in this section has the same meaning as stated in §745.8811(f) of this division.
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DIVISION 2	DUE PROCESS HEARINGS
§745.8831. What is a due process hearing?
A due process hearing is a formal legal proceeding before an administrative law judge of the State Office of Administrative Hearings to determine whether a decision or action was appropriate under applicable laws and rules. 
§745.8833. What does “Legal Enforcement Department” mean in this division?
The Legal Enforcement Department is the department of the Legal Services Division of the Texas Health and Human Services Commission (HHSC) that represents HHSC during due process hearings and handles other matters related to these hearings. 
§745.8835. Who may request a due process hearing?
(a) The following chart describes who may request a due process hearing to dispute a decision or action:
Figure: 26 TAC §745.8835(a)
	Decision or action in dispute:
	Person who can request a due process hearing to dispute the decision or action:

	(1)(A) The imposition of an adverse action against the operation, subject to the limitations in subsection (b) of this section; or
	(B) The imposition of an administrative penalty against the operation.
	The applicant or an owner, partner, governing body, director, licensed administrator, or designee of the operation.

	(2) A denial, refusal to renew, suspension, or revocation of an administrator’s license.
	The applicant or licensed administrator.

	(3) The designation of a person as a controlling person.
	The person designated as a controlling person.

	(4) The imposition of an administrative penalty against a controlling person.
	The controlling person that the administrative penalty was imposed upon.

	(5) A Central Registry finding of child abuse, neglect, or exploitation that has not been sustained and is the result of a background check conducted under Subchapter F of this chapter (relating to Background Checks).
	The subject of the background check.

	(6) A determination that the person poses an immediate threat or danger to the health or safety of children because of:
	(A) A juvenile adjudication; or
	(B) Another issue unrelated to criminal history or a Texas Department of Family and Protective Services (DFPS) child abuse, neglect, or exploitation investigation.
	The person determined to pose the immediate threat or danger. 


(b) An owner, partner, governing body, director, licensed administrator, or designee of an operation may not request a due process hearing to dispute:
	(1) An automatic suspension or revocation of a permit under Texas Human Resources Code (HRC) §42.052(j) or §42.054(f); 
	(2) The implementation of a court order against the operation; 
	(3) An emergency suspension or closure of the operation under HRC §42.073; or
	(4) A determination that the operation poses and immediate threat or danger to the health or safety of children; or
(c) A person may not request a due process hearing to dispute a determination that the person poses an immediate threat or danger to the health or safety of children based on:
	(1) A DFPS child abuse, neglect, or exploitation investigation or finding; or
	(2) A criminal arrest or charge that would bar the person from being present at an operation permanently, on a time-limited basis, or pending the outcome of a risk evaluation.
§745.8837. How does a person request a due process hearing?
(a) To request a due process hearing, a person must send a written request to the Docket Clerk for Licensing in the Legal Enforcement Department at the mailing address, email address, or fax number listed in the notice informing the person of the right to a due process hearing. 
(b) The written request must: 
	(1) Describe the specific decision or action that the requestor is disputing; 
	(2) Describe the reasons why this decision or action should not be upheld;
	(3) Include a copy of the notification letter informing the requestor of the right to a due process hearing; 
	(4) Include the requestor’s mailing address, even if the request is by email or fax; and
	(5) Be timely. 
(c) For a request to be timely: 
	(1) A mailed request must be postmarked within 30 days after the person receives notification of the right to a due process hearing; 
	(2) An emailed or faxed request must be received within the 30 days after the person receives notification of the right to a due process hearing; and
(d) When determining whether a request was made timely:
	(1) If the notification of the right to request a due process hearing was delivered in person, then:
		(A) Add 30 calendar days to the date the notification was delivered; and
		(B) Identify the first date after adding the 30 calendar days that is not a Saturday, Sunday, or legal holiday; or
	(2) If the notification of the right to request a due process hearing was delivered by regular mail, then:
		(A) Add 33 calendar days to the date the notification was mailed (a requestor is presumed to have received the notification three days after it was mailed); and
		(B) Identify the first date after the 33 calendar days that is not on a Saturday, Sunday, or legal holiday.
§745.8839. What happens after a person makes a request for a due process hearing?
(a) After a person requests a due process hearing, the Legal Enforcement Department will ask the State Office of Administrative Hearings (SOAH) to appoint an administrative law judge to conduct a hearing to make a final decision regarding whether the decision or action was appropriate under applicable laws and rules.
(b) After SOAH assigns a docket number to the case:
	(1) The Legal Enforcement Department will send the requestor a notice of the hearing by regular and certified mail to the last known address noted in the records; or
	(2) If the Docket Clerk has received written notice of representation from an attorney who will be representing the requestor at the hearing, the Legal Enforcement Department will send the notice to the attorney in a manner allowed under the rules referenced in §745.8841 of this division (relating to How is a due process hearing conducted?).
(c) The requestor is responsible for notifying the Docket Clerk in writing of any change in the requestor’s address that occurs after the initial request for a hearing. 
(d) If the request for a hearing relates to a Central Registry finding of child abuse, neglect, or exploitation that was not conducted in a child care operation under Texas Administrative Code, Title 40, Chapter 707, Subchapter C (relating to Child Care Investigations), the Legal Enforcement Department may nullify the request upon determining that the requestor is no longer present at the operation that requested the original background check on the requestor. A nullification will not affect the requestor’s ability to dispute the finding in relation to a future background check. The Legal Enforcement Department may not nullify a request for a hearing if: 
	(1) The requestor is not present at the operation because Licensing made a determination that the requestor is ineligible to be present at the operation because of the finding, unless the requestor agrees to the nullification; or 
	(2) The Texas Health and Human Services Commission is taking adverse action against an operation because of the finding.
§745.8841. How is a due process hearing conducted?
A due process hearing is conducted according to the following procedural rules, which are incorporated into this rule by reference:
	(1) Rules of the State Office of Administrative Hearings (SOAH) found at Texas Administrative Code, Title 1, Part 7, Chapter 155 (relating to Rules of Procedure); 
	(2) Applicable provisions of the Texas Government Code, Chapter 2001, Administrative Procedures Act (APA); and
	(3) The Texas Rules of Civil Procedure, to the extent that they do not conflict with the SOAH rules or the applicable APA provisions.
§745.8843. What information can the parties discuss in a due process hearing?
(a) During a due process hearing the parties may discuss:
	(1) Facts directly relevant to the decision or action, including relevant facts that staff did not previously evaluate; and
	(2) Interpretations of directly relevant facts.
(b) Alleged changes that have been made to the operation after the decision to take adverse action are not directly relevant to the due process hearing, and the administrative law judge may exclude them.
§745.8845. Can an administrative law judge address multiple decisions and actions during a single due process hearing?
An administrative law judge (ALJ) appointed by the State Office of Administrative Hearings may address multiple decisions and actions that are related to each other during a single due process hearing. For example, if the Texas Health and Human Services Commission (HHSC) has decided to revoke an operation’s license based on an abuse finding made by the Texas Department of Family and Protective Services, the ALJ may address these matters during the same hearing. However, the ALJ's final decision must include determinations for both DFPS’s finding of abuse and HHSC’s revocation of the operation’s license. 
§745.8847. What actions must the Texas Health and Human Services Commission take in response to an administrative law judge’s final decision in a case?
After the administrative law judge (ALJ) appointed by the State Office of Administrative Hearings (SOAH) issues a final decision in a case, either party may file an appeal in district court by following the provisions of Texas Government Code, Chapter 2001, Administrative Procedures Act, including filing a timely motion for rehearing with SOAH. Otherwise, if the ALJ:
	(1) Overturns the decision or action, then the Texas Health and Human Services Commission (HHSC) must correct the decision or action in the HHSC records; 
	(2) Upholds the decision or action, then HHSC will apply the decision or action; or 
	(3) Alters the decision or action, then HHSC will comply with the direction outlined in the Order, including correcting the decision or action. 
§745.8849. Can a person waive the right to a due process hearing?
(a) A person may waive the right to a due process hearing: 
	(1) By not requesting a hearing according to §745.8837 of this division (relating to How does a person request a due process hearing?); or
	(2) By submitting a written statement that waives the right to a due process hearing to the Legal Enforcement Department.
(b) If a person waives the right to a due process hearing:
	(1) By not requesting a hearing according to §745.8837 of this division, the decision or action will be effective as noted in the chart:
Figure: 26 TAC §745.8849(b)(1)
	Decision or Action:
	Effective Date of Decision or Action:

	(A) Designation of person as a controlling person.
	Determined according to §745.907(b) of this chapter (relating to What are the consequences of Licensing designating me as a controlling person?).

	(B) Any other decision or action.
	The day after the expiration of the required timeframe for requesting a due process hearing.


	(2) By submitting a written statement waiving the right to a hearing, then the decision or action will be effective on the date the Texas Health and Human Services Commission receives the waiver. 
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§745.8871. Does a request for an administrative review suspend the start date of probation?
(a) If you request an administrative review regarding probation, then the probation, including the implementation of the corrective action plan and the posting requirements at §745.8641(3) of this chapter (relating to What requirements must I meet during the probation period?), are suspended pending the outcome of the administrative review. Once the administrative review is complete, the Texas Health and Human Services Commission (HHSC) will notify you of the decision of the administrative review and the new start date for the probation, if appropriate. 
(b) If HHSC adds a condition of probation while you are currently on probation and you request an administrative review on the new condition of probation, your current probation will continue. Once the administrative review is complete, HHSC will notify you of the decision and any change in conditions that need to be made to the probation. 
§745.8873. If the Texas Health and Human Services Commission suspends, revokes, or refuses to renew my permit, are the notice requirements postponed until the outcome of the administrative review and due process hearing?
No, you must meet the posting requirements for a suspension, revocation, or refusal to renew at §745.8656 of this chapter (relating to Are there any notice requirements when Licensing attempts to take adverse action against my operation?) pending the outcome of the administrative review and due process hearing.
§745.8875. If the Texas Health and Human Services Commission is attempting to impose an adverse action against me, may I continue to operate pending the outcome of the administrative review and due process hearing?
Whether you may operate pending the outcome of an administrative review and due process hearing depends upon the type of adverse action the Texas Health and Human Services (HHSC) is attempting to impose against you: 
	(1) If HHSC suspends your permit or denies you a permit, you may not operate; 
	(2) If HHSC revokes or refuses to renew your permit, then you may continue to operate pending the outcome of the administrative review and due process hearing unless Licensing determines the operation poses an immediate threat or danger to the health or safety of children according to §745.751 of this chapter (relating to What factors does Licensing consider when determining if a person or operation is an immediate threat to the health or safety of children?); and
	(3) If HHSC adversely amends your permit, you may operate pending the outcome of the administrative review and due process hearing.
§745.8877. What if I disagree with Licensing's decision that my operation poses an immediate threat or danger to the health or safety of children?
If you disagree with the determination that your operation poses an immediate threat or danger to the health or safety of children as described in §745.8875(2) of this division (relating to If the Texas Health and Human Services Commission is attempting to impose an adverse action against me, may I continue to operate pending the outcome of an administrative review and a due process hearing?), you may seek injunctive relief from a district court in Travis County or in the county where the operation is located, as required by Texas Human Resources Code §42.072(e). 
§745.8879. If the Texas Health and Human Services Commission revokes or refuses to renew my permit, may I enroll new children pending the outcome of an administrative review and due process hearing?
If the Texas Health and Human Services Commission (HHSC) allows you to continue operating, you may enroll new children pending the outcome of an administrative review and due process hearing for a revocation of or a refusal to renew your permit. However, you must inform anyone seeking to enroll a child that HHSC is seeking to revoke or refuse to renew your permit and that you are continuing to care for children pending the outcome of the administrative review and due process hearing.
§745.8881. What kinds of inspections and investigations will be conducted if I continue to operate pending the outcome of an administrative review and due process hearing?
A pending enforcement action does not affect Licensing’s responsibility to inspect or investigate your operation. Licensing must continue to conduct inspections and investigations while you are operating. The Texas Department of Family and Protective Services must also investigate any allegations of child abuse, neglect, and exploitation while you are operating. 
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§745.8801. What is an administrative review?
An administrative review is an informal review we conduct to determine whether a Licensing decision or action was appropriate under applicable Licensing rule or law. 
§745.8803. What is the purpose of an administrative review?
(a) The purpose of the administrative review is to give certain individuals or operations the opportunity to dispute a specific Licensing decision or action listed in §745.8805 of this title (relating to Under what circumstances may I request an administrative review?). The review is not a formal hearing. There will be no formal examination and cross-examination of witnesses. 
(b) If you do not waive your right to request an administrative review, we may not implement any decision or action that is the subject of the review until your due process rights concerning the decision or action are exhausted. 
§745.8805. Under what circumstances may I request an administrative review?
(a) You may request an administrative review when: 
	(1) We determine that your operation is not exempt from our regulation; 
	(2) We deny your operation a waiver or variance; 
	(3) We cite your operation with a deficiency, and you disagree with the citation; 
	(4) We take remedial action against your operation, subject to the limitations in subsection (b) of this section; 
	(5) We have determined that you are an immediate threat or danger to the health or safety of children; 
	(6) We have designated you as a perpetrator of child abuse, neglect, or exploitation; 
	(7) We take remedial action against your Child Care Administrator's License; or 
	(8) We intend to designate you as a Controlling Person. 
(b) You may not request an administrative review to challenge: 
	(1) An automatic suspension or revocation of your permit; 
	(2) A remedial action initially implemented through a court order; 
	(3) An emergency suspension or closure pursuant to the Human Resources Code §42.073; or 
	(4) An administrative penalty against you or your operation. 
§745.8806. How long do I have to submit a request for an administrative review?
We must receive your request within 15 calendar days after you receive our notification of your right to an administrative review. Requests received in the mail must be postmarked within 15 calendar days. If we do not receive a complete request within 15 days of the date you are notified of our decision or action as specified in §745.8809 of this title (relating to How do I request an administrative review?), your right to a review will be waived. 
§745.8807. Who may request an administrative review?
The following persons may request an administrative review: 
	(1) The governing body, director or designee regarding the review of the decision or action against the operation noted in paragraphs (1) - (4) of §745.8805 of this title (relating to Under what circumstances may I request an administrative review?); 
	(2) The person that we have determined is an immediate threat or danger to the health or safety of children; 
	(3) A designated perpetrator of abuse, neglect, or exploitation against a child in care regarding the review of our related finding of abuse, neglect, or exploitation; 
	(4) The holder of a child-care administrator's license regarding the review of a remedial action concerning that license; and 
	(5) An individual who receives a letter from Licensing notifying them of our intent to designate them as a controlling person. 
§745.8809. How do I request an administrative review?
(a) To request an administrative review you must submit a written request by postal mail, fax, or email to the name and address indicated in our notification letter or inspection report. 
(b) The written request must: 
	(1) Describe the specific decision or action that you are disputing; 
	(2) Indicate why you are disputing the decision or action or how you were in compliance with the applicable Licensing rule or law; and 
	(3) Include any documentation that supports your position, such as photographs, diagrams, or written and signed statements. 
§745.8813. Who conducts the administrative review?
(a) For routine deficiencies, the relevant Licensing supervisor, the relevant district director for Licensing, or their designee may conduct the review. 
(b) For all other Licensing decisions or actions when a person is entitled to an administrative review, the relevant division administrator for Licensing, the relevant district director for Licensing, or their designee may conduct the review. For an administrative review of an abuse or neglect finding, the designee must not have been involved in the investigation and must not have directly supervised the investigation. 
§745.8815. How is the administrative review conducted?
(a) Administrative reviews are generally conducted by telephone. However, if we take remedial action against your operation or we designate you as a perpetrator of child abuse, neglect, or exploitation, we may conduct the review in a face-to-face meeting at our office. If we cite you with a deficiency and you disagree with the citation or we determine that your operation is not exempt from our regulation, we may visit your operation to conduct the review. 
(b) We will contact you within 10 calendar days of receiving your written request to schedule a time to conduct the review. The telephone conference or meeting must occur within 30 days of the date of this initial contact unless additional time is necessary in order for us to comply with your request for records related to the subject of the administrative review. If additional time is necessary, then the 30-day timeframe for completing the telephone conference or meeting will begin when you obtain the records. 
(c) You will waive the telephone conference or meeting if: 
	(1) You do not respond to our attempts to contact you; or 
	(2) You do not complete the conference or meeting within the 30-day timeframe, unless the person conducting the review finds that there is good cause to schedule the conference or meeting at a later date. 
(d) If you believe there is good cause to delay the conference or meeting, you must timely present your request for a delay and the reason in writing to the person conducting the review. The person conducting the review will make a decision regarding good cause based on policy developed by DFPS. 
(e) Following the telephone conference or meeting, we will review the Licensing file and any additional documentation provided by you, may ask additional questions, and may gather other relevant information, as needed. If you waive the telephone conference or meeting, we will make a decision based on your written request and any supporting documentation submitted with your request. 
(f) Unless good cause exists according to policy, we will prepare a written decision within 21 calendar days of conducting the review that upholds, amends, or overturns the Licensing decision or action in dispute and send notification of the decision to you. If the Licensing decision or action is overturned or amended, then we will correct the decision in our records. 
§745.8817. Can I waive my right to an administrative review?
You will waive your right to an administrative review if you do not request it according to §745.8806 of this title (relating to How long do I have to submit a request for an administrative review?) and §745.8809 of this title (relating to How do I request an administrative review?). If you want to expedite the action we are seeking to take, you may send us a written statement indicating that you waive your right to the administrative review before the 15-day timeframe has expired. 
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§745.8831. What is a due process hearing?
A due process hearing is a formal legal proceeding before an administrative law judge of the State Office of Administrative Hearings to determine whether a Licensing decision or action was appropriate. 
§745.8833. What is the purpose of a due process hearing?
The purpose of the due process hearing is to give a person the right to challenge certain Licensing decisions or actions in an impartial setting. The judge for the State Office of Administrative Hearings will decide if the facts that existed at the time we made a decision or took an action justify the decision or action. 
§745.8835. When can I request a due process hearing?
(a) You may request a due process hearing in the following situations: 
	(1) When we have designated you as a perpetrator of child abuse or neglect; 
	(2) When we are going to release the fact that you are a perpetrator due to a Child Protective Services or Adult Protective Services finding of child abuse or neglect; 
	(3) When we determine you or your operation is an immediate threat or danger to the health or safety of children; 
	(4) When we are taking adverse action against your operation; 
	(5) When we designate you as a controlling person at a residential operation; 
	(6) When we impose an administrative penalty against you; or 
	(7) If you are a licensed administrator, when we deny, revoke, suspend, or refuse to renew your license. 
(b) Automatic suspension or revocation is not subject to a due process hearing. 
§745.8837. Who can request the due process hearing?
(a) When we have designated a person as a perpetrator of child abuse or neglect or determined that he is an immediate threat or danger to the health or safety of children, only he can request the due process hearing. 
(b) When we are taking an adverse action against an operation or determine an operation is an immediate threat or danger to the health or safety of children, only the governing body, director, or the designee can request the due process hearing. 
(c) A licensed administrator can request a due process hearing when we suspend, revoke, or deny his administrator's license. 
(d) A controlling person can request a due process hearing if an administrative penalty is imposed against that controlling person. 
(e) A person can request a due process hearing when Licensing designates that person as a controlling person as provided under §745.905 of this title (relating to When will Licensing designate someone at my child-care operation as a controlling person?). 
(f) The governing body, director, or the designee of the operation can request a due process hearing for an administrative penalty imposed against a permit holder. 
§745.8839. How do I request a due process hearing?
To request a due process hearing you must: 
	(1) Send the written request by certified mail; 
	(2) Describe the specific decision that you are disputing and the reason(s) why this decision or action should not be upheld; 
	(3) Attach a copy of the notification letter informing you of your rights to a due process hearing; and 
	(4) Send and postmark the request within 30 days after you receive our notification of your right to a due process hearing. 
§745.8841. Where do I send the written request for a due process hearing?
You must send your request for a due process hearing by certified or regular mail to our Docket Clerk in Legal Services. The exact mailing address is included in the notice informing you of your right to due process. You must also send a copy of your request to the Licensing staff that sent you the notice letter. 
§745.8843. What happens after I make a request for a due process hearing?
(a) After you request a due process hearing, we will ask the State Office of Administrative Hearings to appoint an administrative law judge to conduct proceedings necessary for him to make a final decision in the case. 
(b) After the State Office of Administrative Hearings assigns a docket number to your case: 
	(1) We will send you notice of the hearing, by regular and certified mail, to your last known address as shown by our records; or 
	(2) If the Docket Clerk has received written notice of representation from an attorney who will be representing you at the hearing, we will send the notice of the hearing to the attorney in a manner allowed under the rules referenced in §745.8845 of this title (relating to How is a due process hearing conducted?). 
(c) You are responsible for providing the Docket Clerk with written notification of any change in your address that occurs after you have requested a due process hearing. 
(d) If you requested a hearing because we are going to release a Child Protective Services or Adult Protective Services finding that you abused or neglected a child, we may nullify your request if we decide not to release the finding to the operation. We may decide not to release the finding to the operation if we determine that you are no longer present at the operation. If we nullify your request for a hearing, you will retain your right to request a due process hearing in the event that we seek to release the finding in the future. We may not nullify your request for a hearing if: 
	(1) We released the finding to the operation as set forth in §745.733 of this title (relating to Will Licensing release a central registry finding on a designated perpetrator or sustained perpetrator to my operation?); or 
	(2) We are taking adverse action against your operation because of the finding. 
§745.8845. How is a due process hearing conducted?
A due process hearing is conducted according to the following procedural rules which are incorporated into this rule by reference: 
	(1) Rules of the State Office Administrative Hearings (SOAH) found at 1 TAC Chapters 155, 157, and 161 (relating to Rules of Procedure, Temporary Administrative Law Judge, and Requests for Records); 
	(2) The Texas Government Code, Chapter 2001, Administrative Procedures Act (APA) rules, to the extent that they do not conflict with the SOAH rules; and 
	(3) The Texas Rules of Civil Procedure, to the extent that they do not conflict with the SOAH or APA rules. 
§745.8847. What information can the parties discuss in a due process hearing?
(a) They may discuss: 
	(1) Facts which were not evaluated by the Licensing staff; and 
	(2) New interpretations of facts. 
(b) Alleged changes that have been made to the operation after the decision to take adverse action are not directly relevant to the due process hearing, and the administrative law judge may exclude them. 
§745.8849. What can the administrative law judge (ALJ) do to the decisions or actions that Licensing made?
The ALJ may uphold, reverse, or alter our decision or action. If he reverses our decision or action, then we must correct the decision or action in our records. If he upholds our decision or action, then we will go forward with the decision or action. If he alters our decision or action, then we will follow the direction outlined in the Order. 
§745.8851. Can due process hearings be combined?
Yes, an administrative law judge (ALJ) may combine hearings that involve issues related to the same decision or action. For example, if we take an adverse action against your operation based on a finding of child abuse or neglect, and you request a due process hearing on both the finding and the adverse action, then the ALJ may combine the hearing to listen to these related issues at the same time. Another example is when three different individuals are designated as perpetrators of abuse or neglect based on the same incident, and all three individuals request due process hearings. In this situation, the ALJ may combine all three hearings to listen to the related abuse and neglect issue at the same time. However, the ALJ's judgment must reflect a determination on all of the individual due process requests before him. 
§745.8853. What if I do not appear at my due process hearing?
If you do not appear, the administrative law judge may enter a default decision that approves or upholds the decision or action we took. 
§745.8855. Can I waive my right to a due process hearing?
(a) You will waive your right to a due process hearing by not requesting one according to §745.8839 of this title (relating to How do I request a due process hearing? and §745.8841 of this title (relating to Where do I send the written request for a due process hearing?). If you waive your right to a due process hearing by not requesting one according to the rules, our decision and/or action will be effective on the date after your time period for requesting a due process hearing expires unless the due process hearing was offered due to the designation of a controlling person. If so, see §745.907(b) of this title (relating to (What are the consequences of Licensing designating me as a controlling person?) to determine when the action is effective. 
(b) If you want to expedite the decision and/or action, you may send us a written waiver of your right to the due process hearing before the 30-day timeframe has expired. Our decision or action will be effective on the date that we receive your written waiver. 
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§745.8871. Does my request for an administrative review suspend the start date of the evaluation or probation?
(a) If you request an administrative review regarding the entire corrective action, then the evaluation or probation, including the implementation of the corrective action plan and the posting requirement, is suspended pending the outcome of the administrative review. Once the administrative review is complete, we will notify you of the decision of the administrative review and the new start date, if appropriate. 
(b) If you only request an administrative review regarding one or more of the conditions imposed as part of the action, then we will notify you whether the evaluation or probation will continue with noted changes or is suspended pending the outcome of the administrative review. If the corrective action will continue, then you must meet the posting requirements. Once the administrative review is complete, we will notify you of the decision of the administrative review and any change in conditions that need to be made to the evaluation or probation, including a new start date, if appropriate. 
§745.8873. If Licensing takes adverse action against me, is the posting requirement for an adverse action postponed until the outcome of the due process hearing?
No, you must follow the posting requirement for an adverse action pending the outcome of the due process hearing. Families with children in care need to be aware of the possibility that your operation may have to close in the near future. 
§745.8875. If Licensing takes adverse action against me, may I continue to operate pending the outcome of an administrative review and/or a due process hearing?
Whether you may operate pending the outcome of an administrative review and/or due process hearing depends upon the type of adverse action being taken against you: 
	(1) If we denied your permit, you may not operate; and 
	(2) If we have adversely amended, suspended, or revoked your permit, then you may continue to operate pending the outcome of the administrative review and due process hearing unless we determine the operation poses an immediate threat or danger to the health or safety of children. 
§745.8877. What if I disagree with Licensing's decision that my operation or I pose an immediate threat or danger to the health or safety of children?
You may request an administrative review and/or due process hearing. We will notify you of this right when we inform you of our determination. If we determine that you pose an immediate threat or danger, you may not be present in the operation while children are in care pending the outcome of your administrative review and/or due process hearing. If we determine that your operation poses an immediate threat or danger, you must close your operation pending the outcome of the review and/or hearing. If you disagree with our determination that you or your operation poses an immediate threat, you may seek injunctive relief from a district court in Travis County or in the county where the operation is located. 
§745.8879. If Licensing takes adverse action against my operation, may I enroll new children pending the outcome of an administrative review and/or due process hearing?
Yes, if we allow you to continue operating, you may enroll new children pending the outcome of an administrative review and/or due process hearing. However, you must inform anyone seeking to enroll a child that we are seeking to deny, suspend, or revoke your permit, and that you are continuing to care for children pending the outcome of the administrative review and/or due process hearing. 
§745.8881. What kinds of inspections will Licensing conduct if I continue to operate pending the administrative review and due process hearing?
We continue to have a responsibility for inspections during the time you are operating. We will determine a plan to ensure the safety of children in your care.
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